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FOREWORD 


This is not another piece of propaganda,—either foreign 
or Chinese. It is simply an effort—perhaps quite futile—to 
outline the basic facts regarding extraterritoriality and the 
Chinese tariff system with sufficient clarity to enable a ready 
comprehension of their significance. 


Upon second thought, however, this outline may perhaps 
be called a piece of propaganda on behalf of facts,—facts 
which are of the utmost importance in current Chinese 
problems, but which appear to the busy general reader 
willnigh inaccessible, hidden as they are amid tomes that 
have all too narrow a circulation. 


In compiling the present manual, the underlying princi- 
ple has been to base it throughout upon the most authoritative 
reference available, and to quote freely from those standard 
' treatises. Consequently no claim to originality can be made. 
Nor, on the other hand, can completeness be claimed, inas- — 
much as the primary aim has been to prepare merely a 
simple outline. Many facts, and many opinions both Chinese 
and foreign, have necessarily been omitted. But it is hoped 
that in so far as a rough sketch can possibly be a true 
picture, the outline will give a correct view of the problems 
under consideration. Doubtless there will be many criticisms, 
but if these criticisms prove to come equally from the two 
sides in the present controversy, the writer will feel that 
he has probably attained his purpose of impartially and 
objectively presenting the basic facts which, given light and 
air, are quite able to speak for themselves. 


For the repetitions, and any obscurities or inaccuracies 
which appear in the presentation of those facts, the writer 
assumes full responsibility, while at the same time desiriug 
to express his indebtedness for the elimination of many such 
points to Professor H. C. Brownell of Canton Christian 
College, whose criticisms of the manuscripts were highly 


helpful and warmly appreciated. 
Ras. 


PREFACE 


What China’s critics fail to realize is that she is in the 
process of reconstruction. Not only her political structure 
and thinking are being changed but, more important than 
that, her social structure and social thinking are having to 
change also. This latter requires time but its progress is 
steady. Its consummation is not to come in the form of 
something superimposed, but by gradual advance from 
within Education, in the broad sense of the word, has 
been considered the only solution and the whole country is 
bending its energies toward this one end. A strong public 
Opinion has already been created, enhanced by the spread of 
mass education and citizenship training. Provincial autonomy 
is gradually emerging, look ing towards the eventual formation 
of a federal state. Political unity is fast evolving through 
the avenue of voluntary social Organization. What should 
be especially noted is, that these social movements’ are 
impatient with the encroachments on China’s political rights, 
Readjustment is an immediate necessity. 


This readjustment may come in two ways: first, by an 
enlightend policy on the part of the Treaty Powers who 
would deliberately renounce their unjustifiable treaty rights 
or second, by increased strength on the part of China who 
would then be able to force her claims. The former resides 
entirely within the province of the Powers, the fatter puts 
the responsibility wholly upon China. ‘To achieve this object 
there are those within the country who cry for the methods 
of either warfare or Bolshevism. ‘The time honored method 
of warfare, though now somewhat discredited, still seems to 
have a commanding voice in world politics. Mars continues 
to be the popular hero and the way of militarism remains 
yet the road to dignity and self-respect. As tor Bolshevism 
we can only refer to the ruinous experience of Russia, 
While both of these methods are in violation of China’s 


conception of life and the very nature of her péople and her 
social institutions, there is yet sufficient influence in each to 
beguile her into acceptance. What calamity would befall © 
China in such an event may be China’s concern alone, but 
the Powers could not overlook its effects upon the whole 
world. ‘The destiny of one fourth of the human race cannot 
be considered an isolated incident. 


Yet a third way seems to suggest itself, namely interna- 
tional goodwill based on an understanding of the facts of 
international politics. ‘The success of the Institute of Pacific 
Relations held in Honolulu last summer shows in a practical 
way how such a state of mind could be created and to what 
extent people are willing to be guided by the spirit of truth. 
One is inclined to think that in the triumph of democracy, the 
people are beginning to take their share in world as well as 
national affairs. ‘To keep the general public informed of the 
facts promises to be the surest way to enlightened politics 
and the most effective method for bringing about friendly 
relations. With this conviction, the China Committee of 
the Institute is presenting this volume to those men and 
women who seek to know the truth and understand one 
phase of the international problems in which China is 
involved. Its dipassionate approach and its painstaking 
avoidance of prejudicing the reader’s mind in any way 
expresses the purpose of the whole series of pamphlets which 
the Committee seeks to produce. 


z,. T. Chen 
Shanghai, Executive Secretary, 
November 15th, 1925 China Committee of the 


Institute of Pacific Relations. 
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EXTRATERRITORIALITY 


1. GENERAL CONSIDERATIONS 


Extraterritoriality Defined. In simple terms, extrater- 
titoriality is that principle by which “‘the foreign resident 
in China is subject to no provision of the law of China, either 
as to his person or to his property (except that in the tenure 
of land the lez loci must apply), but at all times and in all 
places is entitled to the protection of his own national law 
administered by his own national officials.’ 1 


Historical Background. The principle of extraterritor- 
iality was first accepted by China in the Treaty of 1689 
with Russia. In this case, however, as well as in the later 
Treaties of 1727 and 1768, the privileges accorded were re- 
ciprocal. 


In the Treaty of Nanking with Great Britain in 1842, 
and in the “‘ General Regulations ’’ annexed to the Supple- 
mentary Treaty with Great Britain in 1843, certain provisions 
were incorporated which looked toward the enjoyment of 
extraterritorial privileges by British traders in China. But 
as for the definitive establishment of unilateral extraterritori- 
al rights, ‘‘ it was reserved for the United States of America, 
peacefully following on the sound of the British cannon, to 
step into the breach, and to express more clearly the one 
condition which renders it possible for American, English, 
German? or other merchants to enjoy in quiet the fruits of 
their trading activity, or for their missionaries to peaceful ly 
pursue their holy calling, subject to the laws of the land of 
their allegiance and not of the land of their sojourn.’’? 3 





1. Morse, H. B., “The Trade and Administration of China.” 
p. 185. 

2. Germany no longer has extraterritorial right in China. 

3. Morse, H. B., op. cit., pp. 1€3-184. 


—_ 2 — 


This was accomplished by Articles XXT and XXV in the 
Treaty of Wanghia, 1844, 


Reasons for Establishment. “The Principal grounds 
assigned by the foreigners at Canton generally and the British 
in particular for Opposing the course of Chinese law were 
these: that the provisions of Chinese law were unjust, 
because of the indiscrimination between intentional and 
unintentional killing; that the Chinese courts did not often 
discriminate, with respect to Kuropeans at any rate, between 
accidental and willful homicide; that the Chinese laws as 
they stood then were too harsh and severe in punishments, 
especially for offenses against the person; that the doctrine of 
extensive responsibility upheld by Chinese law in criminal 
matters is objectionable: that there was much maladminis- 
tration of justice in the Chinese courts.’? 4 


To the Chinese mind, however, these do not appear 
sound reasons, as is shown by the following quotation: “DE 
Vek. Wellington Koo has refuted all these allegations and 
Shown that these complaints were more imaginary than real, 
and, for the most part, were generally mistaken or exagger- 
ated. It seems clear that these vague allegations were 
mainly due to suspicion born of want of familiarity on the 
part of foreigners generally with the process of administering 
justice in China, and of their well-known and characteristic 
contempt of Chinese law, rather than due to justifiable causes. 
Moreover, many of the cases given in various official records, 
particularly of accidental homicide, seem to have shown that, 
as a rule, justice was done to foreigners,’’5 


But with this viewpoint foreign authorities do not find 
themselves in agreement. As summarized by Mr. H. B, 
Morse, the situation was that ‘the law of China was not the 
law of the West; the rea] point at issue, however, was not 

4. Hsia, C. L., “Studies in Chinese Diplomatie History,” 
Shanghai, 1995, p. 2, 


o. Ibid. 


the difference in law, but the uncertainty in its application— 
or, in plain terms, the certainty of corruption and bias in its 
administration.’ ® 


A further view of the matter is the following: 


‘““‘When the first Treaties were made China had had no 
experience of international dealings and no acquaintance 
with international relations, but the foreigner’s knowledge 
of the many differences between Chinese and foreign action in 
matters affecting property or person was already of a kind to 
make him unwilling to accept Chinese procedure: it was, 
therefore, wise and, at that time, right for the foreign 
negotiator to stipulate that questions affecting the persons or 
property of foreigners should be arranged by the foreign 
authority, and, on the other hand, the Chinese officials who 
consented to that arrangement without stipulating for the 
various limitations by which it ought to have been accom- 
panied, can hardly be blamed for their want of political 
foresight, even had they been free to refuse acquiescence.’ ’ 


China's Original Failure to Realize Significance of 
Concessions. ‘‘When China acquiesced in various treaty 
stipulation, it never occurred to her that what she was 
conceding was what now goes to constitute what is now 
termed extraterritoriality. The stipulations gradually 
showed their shape, and what they concede, and now such 
concessions operate on the country that grants them, are now 
increasingly understood in China.” * 


The Sanction cf Extraterritoriality. Extraterritoriality 
was “‘secured by two wars and by treaties with seventeen 
powers, each one of which must consent to its abrogation or 





6. Morse, H. B., ‘‘International Relations of the ‘Chinese 
Empire,” Vol. III, p. 376. 


7. Hart, Sir Robert, “ Proposals of the Better Regulation of 
International Relations,” Sec. 36. 


8. Hart, Sir Robert, op. cit. Sec. 5. 


modification.” 2 ‘“‘It is based on force, as was the occupation 
of Massachusetts Bay and the progress of the Union from the 
Atlantic Westward to the Pacific, or as was the settlement of 
New Zealand and of Canada; and on manifest destiny so long 
as its beneficiaries can conipel destiny. It has no logical or 
moral argument to uphold it; and yet it is a necessity of the 
case, if the foreign merchant and the foreign missionary are 
to remain in the country: and so Jong as their stay is legiti- 
mate, so long will extraterritoriality provide them with a 
buckler in following their lawful occupations. The right 
will not, and cannot, be abrogated until all the foreign 
powers concerned are tnanimous in their opinion that 
residence in China will be as safe, and protected by guaran- 
tees as sound, as in other countries; or until the growing 
strength and improved administration of China herself enable 
her to claim and to maintain the right of governing all within 
her borders.”’ 7° 


The Chinese position upon the matter is that if extra- 
territoriality ‘“has no logical or moral argument to uphold 


it,” the foreign powers should immediately, or within a 
stated period, renounce its privileges. 


Treaty Basis of Extraterritoriality. Leaving aside the 
earlier treaty references, the most important treaty provisions 
with regard to extraterritorial rights, are the following : 


Chefoo Agreement of 1876 between China and Great 
Britain, Section II, clause 3: 


“It is agreed that, whenever a crime is committed 
affecting the person or property of a British subject, whether 
in the interior or at open ports, the British Minister shall be 
free to send officers to the spot to be present at the investig- 
ation. Jt is further understood that, s» long as the laws 








9. Morse, H. B., “The Trade and Administration of China,’> 
p. 184. (There are now only sixteen Treaty Powers.) 


10. Id., p. 204. 


= & = 


of the two countries differ from each other, there can be but 
one principle to guide judicial proceedings in mixed cases in 
China, namely, that the case is tried by the official of the 
defendant's nationality, the official of the plaintiffs nationali- 
ty merely attending to watch the proceedings in the interests 
of jiistice....... The law administered will be the lew of the 
nationality of the officer trying the case.’ 


Supplementary Treaty between the United States and 
China, 1880, Article IV: 


“When controversies arise in the Chinese Empire 
between citizens of the United States and subjects of His 
Imperial Majesty which need to be examined and decided 
by the public officers of the two nations, it is agreed 
between the Governments of the United States and China 
that such cases shall be tried by the proper official of the 
nationality of the defendant. The properly authorized 
official of the plaintiffs nationality shall be freely permitted 
to attend the trial, and shall be treated with the courtesy 
due to his position. He shall be granted ail proper facilities 
for watching the proceedings in the interests of justice. If 
he so desires, he shall have the right to present, to examine 
and to cross-examine witnesses. If he is dissatisified with 
the proceedings, he shall be permitted to protest against 
them in detai!. The law administered will be the law of the 
nationality of the officer trying the case.’’ 


“This is the principle adopted since that time in all 
treaty negotiations entered into with China by each one of 
the Treaty Powers.” Furthermore, in point of fact, and 
by reason of the most-favored-nation clause, all the treaties, 
however dissimilar in form and language, are identical in 





ll, “The China Year Book,” 1925 p. 605. 
12. “Customs Treaties,” I. p. 738. 


13. Morse, H. B., “The Trade and Administration of China,” 
p. 185. 


—- 6— 


spirit and matter.” 14 In other words, by the operation of 
the most-favored-nation clause as among the powers enjoying 
extraterritorial privileges in China, treaty provisions with 
one power are effective for all other ‘“Treaty Powers,’ 


Japan received her extraterritorial rights by the Treaty 
signed in Peking on July 21, 1895. Articles XX, XXI, and 
XXII read as follows: 


“Jurisdiction over the persons and property of Japanese 
subjects in China is reserved exclusively to the duly auth- 
orized Japanese authorities, who shall hear and determine 
all cases brought against Japanese subjects or property by 
Japanese subjects, by the subjects or citizens of any other 
Power, without the intervention of the Chinese authorities. 


“If the Chinese authorities or a Chinese subject make 
any charge or complaint of a civil nature against Japanese 
subjects or in respect of Japanese property in China, the case 
shall be heard and decided by the Japanese authorities. 


‘"In like manner all charge and complaints of a civil 
nature brought by Japanese authorities or subjects in China 
against Chinese subjects or in respect of Chinese property, - 
shall be heard and determined by the Chinese authorities. - 


‘Japanese subject charged with the commission of any 
crimes or offenses in China shall be tried, and, if found guilty, 
punished by the Japanese authorities according to the laws 
of Japan. 


“In like manner Chinese subjects charged with the 
commission of any crimes or offenses against Japanese 
subjects in China shall be tried, and, if found guilty, 

14, Hart, Sir Robert, op. ci#., Sec. 49. 

15. Germany, Austria, and other powers, “although now having 
treaties with China, are not considered any more as Treaty Powers, 
the expression being (quite incorrectly) used to denote only those 
Powers which still have extraterritorial rights.” See “The China 
Year Book,” 1925, p. 606. ‘ 


— 7 — 
punished by the Chinese authorities according to the laws 
of China.’’ ?° 


The ‘‘Treaty Powers”. ‘The following powers enjoy 
extraterritorial privileges in China: ” 


Belgium Great Britian Netherlands Spain 


Brazil Italy Norway Sweden 
Denmark Japan Peru Switzerland 
France Mexico Portugal The United States 


The “‘ Non-Treaty Pouwers.’? ‘The following powers do 
not enjoy extraterritorial privileges in China: 


Argentine Republic Ecuador Jugoslavia Siam 


Austria Esthonia Latvia Turkey 

Bolivia Finland Lithuania Hees feat 
Chile Germany Persia Uruguay 
Colombia Greece Poland Venezuela 
Czecho-slovakia Hungary Roumania 


The Minor Independencies 


Many of the above powers have treaties with China, but 
extraterritorial privileges are not included. 


The LExtraterritorial System— General Summary. ‘The 
situation created by the extraterritorial provisions of the 
treaties may be summarized as follows: 


1. As regards the controversies in which no foreigners 
are involved, the jurisdiction is wholly in the hands of the 
Chinese authorities,'? and the suits are adjudicated according 
to Chinese law and procedure. 


16. MacMurray, op. cit., pp. 72-73. 


17. For the Juridical Position of “non-treaty Power” nationals, 
see “The China Year Book,” 1925, p. 606. 

18. Quoted from Willoughby, W.W., “ Foreign Rights and 
Interests in China,” pp. 2382. 


19. Cases before the Mixed Court in Shanghai are an exception 
to this general rule. 


—- §;— 


2. As regards controversies between two or more 
nationals of the same treaty power, the jurisdiction is ex- 
clusively in the consular or other courts which that power is 
permitted by China to establish and operate in China, and 
the law applied is that of the power concerned. Chinese 
police officials may make arrests, in criminal cases, but the 
offenders must be brought as speedily as possible, and 
without undue hardship before, and surrendered into the 
custody of, the authorities of the State of which the offenders 
are nationals. 


3. Over controversies between nationals of different 
treaty powers, the Chinese authorities exercise no jurisdiction: 
they are determined by the authorities and the laws of the 
States concerned according to agreements thereunto appertain- 
ing entered into between these States. 


4. As regards actions brought by nationals of non-treaty 
powers against nationals of the treaty powers the jurisdiction 
is in the authorities of the treaty powers. As regards suits, 
civil or criminal, in which the non-treaty power nationals are 
defendants, jurisdiction is in the Chinese courts. As regards 
controversies to which all the parties are non-treaty power 
nationals, or in which they appear as plaintiffs or com- 
plainants against Chinese defendants, the jurisdiction is in 
the Chinese tribunals and the law applied is that of China. 
The treaty powers sometimes exercise their “ good offices ”’ 
in behalf of non-treaty power nationals in such suits, but 
there does not exist in China the system, found in Turkey 
and other countries of the Levant, according to which a treaty 
power is permitted to take under its protection and authority, 
as proteges, the nationals of other powers. 


The Extraterritorial System— Controversies Between Chinese 
and Treaty Power Nationals.” Tt is with reference to contro- 
CS 

29. Quoted from Willoughby, W.W., “ Foreign Rights and 
Interests in China,” pp. 25-26, 


—- o9o—_ 


versies between Chinese and nationals of the treaty powers 
that the principle of extraterritoriality finds direct application. 


Here the general doctrine is that the jurisdiction, both 
civil and criminal, is in the tribunals of the defendant and 
the law applied is that of his own country. This doctrine, 
it is to be observed, applies not only in the treaty ports 
where foreigners are permitted to reside, lease lands, erect 
houses, and carry on trade and manufacturing, but also 
throughout China. This means that no matter where the 
offense is committed, if the matter must be a criminal one, 
or where the foreign defendant happens to be, the matter 
must be taken before his Consul or other authorized official 
of his Government, although the nearest one may be hund- 
reds of miles away. ‘The difficulties thus involved in 
supplying witnesses and other information are evident. In 
civil suits there is also the serious disadvantage that it is not 
possible to consider counter-claims in the same suit, for, as 
to these, the foreign defendant becomes substantially the 
plaintiff and, therefore, the matter is cne over which the 
Chinese courts have exclusive jurisdiction. 


By accepting employment under the Chinese Govern- 
ment a foreigner does not waive his extraterritorial rights. 
However, it would appear that, in the Maritime Customs at 
least, a foreign employee charged with a serious criminal 
offense is expected to resign and report to his consul, but, if 
acquitted before him, is allowed to resume his office with 
full pay for the period of his resignation. 


It will be observed that, when a Chinese is plaintiff, or 
the matter concerns a violation of the criminal law by a 
national of a treaty power, the Chinese government has the 
right to have a representative present at the trial to see the 
due justice is done. We have the authority of Mr. Morse, 
however, that this right is not ordinarily used. He says: 
‘This is the theory. In practice, the Chinese have seldom 
sent representatives to sit on the bench in the foreign courts, 


since it has been generally recognized that the judgments 
rendered there are based on law and the evidence.’ 

The Extraterritorial System—Courts. ‘‘'The extraterrito- 
tial jurisdiction possessed by the treaty power in China is 
exercised, in the main, by consular officials, by diplomatic 
officials at Peking (upon appeal from the consular courts) 


and, in the case of Great Britain, by the British Supreme 


Court for China, and, in the case of the United States, 
by the United States Court for China.” 


‘““All of the treaty powers authorize their consular 


officials to exercise jurisdicton in civil or criminal cases to 


which their nationals are parties defendant.’’” 


Great Britain and the United States have established in 
China, in addition to the consular courts which have limited 
jurisdiction, separate tribunals “‘ which will supply a more 
dignified and technically correct mode of administering 
justice than can possibly be supplied by the consular 
courts.’’?*4 The British court was established in 1904 and is 
termed “His Britannic Majesty’s Supreme Court for China 
(and Korea).’? The American court was established in 
1906, and is known as ‘‘The United States Court for 
China.”’ 


The LExtraterritorial System—Law to Be Applied. By 
treaty provision, ‘‘the law administered will be the law of 
the nationality of the officer trying the case.” This is 
equivalent to providing that the law administered shall be 
the law of the nationality of the defendant. 


21. Morse, H.B., “The Trade and Administration of China,” 
p. 200. 

22. Willoughby, W.W., “Foreign Rights and Interests in 
China,” p. 27. . 

Za. “Ad., p28. 

24. Willoughby, W. W., “Foreign Rights and Interests in 
China,” p. 35. 

25. Cf. supra pp. 4-5 


But, as Dr. Willoughby has pointed out,”° “‘the question 
as to the substantive law to be enforced in the Consular and 
other extraterritorial courts in China has been by no means a 
simple one. Upon the part of the Chinese it has been argued 
that this law should be that of China, thus limiting the scope 
of the extraterritorial privilege enjoyed by foreign defendant. 
Upon the part of foreigners it his been argued that their own 
laws should be applied by the extraterritorial tribunals; 
qualified, however, by the admission that there is an obliga- 
tion upon the part of these tribunals to enforce local police 
and other laws so far as these laws are reasonable and are 
not inconsistent with the laws of the defendant’s country.’’ 


In the case of American officials exercising judicial 
power in China, there are peculiar difficulties. They “are 
obliged to look to a number of different sources for the law 
which they are toapply. These sources may be enumerated 
as follows: 


‘1, Acts of Congress. 


‘2, ‘The Common Law (as it existed in England 
at the time of the separation of the American 
colonies). 


““3. Special Decrees and Regulations. 
“4, Chinese Law.” ?/ 


Criticism of Operation of Extraterritorial System—Cases 
Affecting Person. Criticisms of the operation of the extrater- 
ritorial system, from both Chinese and foreign sources, have 
existed for more than half a century. They were vividly 
summarized by Sir Robert Hart as long ago as 1876 in the 
following words: 


““Where questions affecting person have arisen, foreigners 
have complained that their Chinese assailants have not been 


26. Willoughby, W. W., op. cit., p. 41. 
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arrested, or if arrested, have either not been punished or 
have been insufficiently punished, or that the real criminals 
have been allowed to escape and other friendless wretches 
substituted, or that, where several ought to have been alike 
punished, only one has been dealt with, etc. 


“On the other hand, Chinese in turn complain that 
foreigners assault Chinese with impunity; that what China 
calls murder is invariably excused or made manslaughter by 
Foreign courts : that where Chinese law prescribes death the 
offending foreigner is sentenced to only a short imprison- 
ment ; and that, while the foreigner insists that Chinese shalt 
be punished with death where foreign life has been lost, he, 
on his side, expects China to accept a small sum of money 
in lieu of a death punishment where Chinese life is lost, ete. 


‘‘ The foreigner charges the Chinese official with accept- 
ing bribes, and urges that Chinese torture will make any 
innocent person admit that heis the guilty criminal; similarly, 
the Chinese are not convinced that consuls do not take 
bribes, and point out that the foreign mode of examining 
witnesses does not invariably elicit the whole truth, and that 
trial by jury does not always do justice. Moreover, while 
the foreigner protects the accused by throwing the onus of 
proof on the accusers, Chinese will not condemn or punish 
till the offender has himself confessed his guilt. 


‘“When these complaints are carefully looked into, it 
becomes evident that what gives common offense to both 
sides is not that crime is not considered crime, or that the 
laws do not provide punishments for crime, but that there 
is no common and uniform procedure.’ 2 


. Criticism of Operation of Extraterritorial System— Cases 
Affecting Property. ‘‘In the matter of questions affecting 
property, complaints of much the same kind are to be heard. 
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‘The foreigner complains that the Chinese authorities 
are dilatory, shield their own people, retuse justice, etc.; 
and the Chinese complains that the foreign officials fear to 
offend their own nationals, believe the foreign and reject the 
Chinese evidence, decide unfairly, etc. 


“More especially the Chinese feels aggrieved when he 
sees that a foreigner who has a claim against a Chinaman is 
never content till he has done his utmost to wring the whole 
amount from the family, friends, or securities of the debtor, 
while the Chinese who has a claim against a foreigner is 
required to accept a decision which makes the debtor a 
bankrupt, and gives the creditor either nothing or_only so 
mtich per cent. 


““Moreover, Chinese complain that foreign plaints are 
often Chinese plaints in disguise, and assert that the foreigner 
merely fathers them for a commission, the result being that, 
when the machinery of a consular court is set in operation, 
one Chinese is enabled to do injustice to another, and 
effectually screen himself behind the foreigner. 


ec « ° = = « 

As with personal cases, so too in cases affecting pro- 
perty, the procedure of the one side does not satisfy the 
requirements of the other.’’ 2? 


Corollaries of Extraterritoriality. ‘There are numerous 
special rights and privileges possessed by foreigners in China, 
and also numerous peculiar conditions of fact, which may be 
regarded as corollaries of extraterritoriality. A few of the 
more important are the following : 


1. “No Chinese authority’ has a-right to claim any 
municipal taxes from foreign premises.”’ °° 
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2. “The general provisions with regard to extraterri- 
toriality govern the relations between the law of China and 
Oceanic shipping. In most countries, inland navigation is 
reserved to natives of the country. In China, however, the 
inland waterways are open to foreign navigation.”®! Foreign 
vessels, being foreign property, are exempt from all Chinese 
laws. 


3. A foreign witness or plaintiff before a Chinese court | 
(or a foreigner of one nationality before a consular court of | 
another nationality) cannot be punished for perjury or for 
contempt of.court in refusing to give testimony. Further- 
more, the court cannot entertain a counter-claim.?2 


4. “Ina foreign community, if the Municipal police 
arrest gamblers, let ys say, among whom are men of six 
different nationalities, plaint must be made before six dif- 
ferent consular courts, with, incidentally, the result that one 
culprit may be fined a dollar and another a hundred dollars 
on the same day for the same offense.’? 33 


~_ 


5S. A Chinese warrant or judgment may not be executed 
Within a concession or on the precincts of any building 
belonging to a foreigner, without preliminary examination 
and approval by a consular or foreign judicial officer.34 


6. “A ship’s papers are deposited with her consul, and 
the Chinese authorities can exercise control only through 
him,’’? whereas ‘‘on the entry of a ship in the ante-treaty 
days she became a chattel in the hands of the Chinese 
authorities and of monopolists licensed by them, and was the 
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subject of ‘milking’ limited only in amount by what the trade 
could stand.’ ® 


7. The goods of a foreign merchant are exempted from 
the inland taxation or likin to which Chinese traders are 
subject, by the payment of “‘transit dues’? not exceeding a 
nominal 2 44 per cent ad valorem.*9 


8. “‘No copitation fee may be imposed, or right of 
deportation exercised on foreigners by the Chinese officials, 
as was the case in the old days.’’ 2” 


S. ‘‘No foreign merchant is now liable for any but his 
own criminal offenses, and for those with which he may be 
charged he is judged according to the provisions of his own 
laws.,’? 38 


10. “‘In at least ten of the treaty ports, the foreign 
merchants collectively are privileged to form their own 
municipal government, subject only to the oversight of the 
consuls, to tax themselves and administer the proceeds of the 
taxes,'to construct their own roads, and to control their own 
measures of police and sanitation.” 2 


11. “‘Protection is thus given to foreigners in their 
daily business such as Chinese do not enjoy.’’ * 


Abuses of Euxtraterritoriality. ‘The abuses of extraterri- 
toriality have been summarized by Morse as follows: 


Among the foreigners resident in China there is the 
same proportion of good, bad, and indifferent as among the 
Same class in the homelands, and malpractice is common. 
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Because an American® can take certain goods from one 
place to another for a hundred dollars in taxes, while it 
would cost a Chinese twice that sum,* provides no reason 
good in the eyes of the American nation, the American 
manufacturer, or the legitimate American trader, why the 
Chinese should be allowed to save half his outgo by the 
misuse of the American flag; the differential taxation is a 
matter between the Chinaman and his own government and 
is no concern of the American nation, and yet, if an Ame- 
rican has lent his name to the transaction, the American 
consul is bound to intervene to protect the Chinaman’s goods. 
This is only one example of many in which extraterritoriality 
is abused to give the Chinese a protection from their own 
officiais to which they could otherwise lay no claim. 


‘Instances have been known where a foreigner with no 
capital—not a penny—opened branch firms in several places 
and ran steamers in his name and under his flag, but had no 
share in the working of the business and was never heard 
of, except when it became necessary to call a case out of the 
Chinese magistrate’s yamen to the consular court. 


‘‘In one instance a small steamer was transferred within 
a few months first to the British, then to the French, then to 
the American, then to the Italian flag, in order to keep her out 
of the Chinese court to which both the claimants to her 
ownership were subject; the transfers were frequent because 
the case was to? notorious to be upheld even by the lax 
methods of China, but the legal machinery was there and 
was used. Each power professes to wish to stop these 
abuses, but nothing can be done except by unanimous con- 
sent of all the seventeen * treaty powers: one recalcitrant 
power would provide for its nationals a rich harvest from the 
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traffic denied to other foreigners and it is unlikely that 
anything will be done, unless the great commercia! nations 
take the matter in hand to decide it by themselves.’’ * 


Juridical Position of Non-Treaty Power Nationals. The 
nationals of non-treaty powers have, in certain respects, a 
special juridical status. 


“The privilege of pleading in Chinese courts has 
been recently extended to the nationals of all non-treaty 
powers.” © 


By special provision in the Sino-German Agreement of 
May 20, 1921, *° “law suits of Germans in China shall be 
tried in the modern courts, with the right to appeal, and in 
accordance with the regular legal procedure. During the 
period of litigation, the assistance of German lawyers and 
interpreters who have been duly recognized by the court, is 
permitted.’’ 


Furthermore, ‘‘the Chinese government promises to 
give full protection to the peaceful undertakings of Germans 
in China, and agrees not to further sequestrate their pro- 
perties except in accordance with the generally recognized 
principles of international law and the provisions of the laws 
of China; provided that the German Government will treat 
the Chinese residents in Germany in like manner.’’ 47 


As regards Russians in China, the Russo-Chinese 
Agreement of May 31, 1924, states that “‘the Government 
of the Union of the Soviet Socialist Republics agrees to 
relinquish the rights of exterritoriality and of consular juris- 
diction.”’ There is also provision that a further Conference 
shall be held to ‘‘conclude and carry out detailed arrange- 
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ments relative to the questions in accordance with the 
principles’? embodied in the agreement, * 


A separate declaration stipulates that the two Govern- 
ments shall, at the conference, establish “‘equitable provisions 
for the regulation of the situation created for the citizens of 
the Government of the U. S. S. R. by the relinquishment of 
the rights of extraterritoriality and Consular jurisdiction it 
being tnderstood, however, that the nationals of the 
Government of the U. S. S. R. shall be entirely amenable to 
Chinese jurisdiction.’’ * The conference was formally 
opened August 26, 1925. 

‘As a modus vivendi the Chinese Government has created 
a separate judicial district in the Far Eastern Railway zone, 
in which special District Courts and a special High Court 
have been established for the trial of cases to which Russians 
are parties. Russian jurists have been attached to these 
courts in the capacity of counsellors or legal investigators. 
Russian lawyers are allowed to plead in the Courts.’’ © 


Hi. ABOLITION OF EXTRATERRITORIALITY 


Long-Standing Discussion. Extraterritoriality has been 
a bone of contention between China and the foreign powers 
for decades. China’s agitation for its abolition has varied 
only in intensity. In 1869 Wensiang, who ‘was described 
by Sir Robert Hart as ‘‘the working man of the Chinese 
foreign office,’ declared to Sir Robert Alcock, ““Do away 
with your extraterritoriality clause, and merchant and 
misSionary may settle anywhere and everywhere; but retain 
it, and we must do our best to confine you andjour trouble to 
the treaty ports.’ ©! 
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Seven years later, Sir Robert Hart asserted his opinion 
that ‘‘it is more than probable that were extraterritoriality 
no longer the bugbear it is, China’s cry would be for, and 
not against, what the foreigner styles progress.’’ °° 


Recent international discussion of extraterritoriality in 
China has attracted unprecedentedly wide attention, and 
recent Chinese opposition to a continuation of the extrater- 
titorial system has been more intense and persistent than any 
similar movement at an earlier period. 


Treaty References to Abolition of Extraterritoriality. Article 
XII of the British Commercial Treaty of September 5, 1902 
(the MacKay Treaty) states that ‘‘China having expressed a 
strong desire to reform her judicial system and to bring it 
into accord with that of Western nations, Great Britain 
agrees to give every assistance to such reform, and she will 
also be prepared to relinquish her extraterritorial rights when 
she is satisfied that the state of the Chinese laws, the 
arrangements for their administration, and other considera- 
tions warrant her in so doing.’’ © 


A similar clause appears in the commercial treaties of 
1903 with the United States and with Japan. ™ 


This provision has, however, been termed by H. B. 
Morse, “‘a non-committal article, which, in the present or in 
the visible future, neither added to nor detracted from the 
a of the one side or the privileges of the other.’’ © 
+ >. } 
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Sweden ‘‘has declared in her 1908 Treaty with China 
that as soon as all other treaty powers have agreed to relin- 
quish their extraterritorial rights, she also will be prepared 
to do so.’? *6 


Arguments for Abolition of Extraterritoriality. The major 
arguments advanced by China for the abolition, or subst- 
antial modification of extraterritoriality, are the following : ” 


The extraterritorial rights were granted at a time when 
there were only five Treaty Ports—that is, places where 
foreigners could trade and reside. Now there are fifty such 
places and an equal number of places open to foreign trade 
on China’s initiative. This means an ever-increasing 
number of persons within China’s territory over whom she is 
almost powerless. This anomalous condition has become a 
serious problem with which local administration is confronted 
and if the impairment of the territorial and administrative 
integrity is not to be continued, the matter demands im- 
mediate solution. 


Some of the most serious objections to the extraterri- 
torial system are the following: 


1. Iu the first place, it is in derogation of China’s 
sovereign rights, and is regarded by the Chinese people as 
a national humiliation. 


2. There isa multiplicity of courts in one and the same 
locality, and the interrelation of such courts has given rise 
to a legal situation perplexing both to the trained lawyer and 
to the layman. 


3. Disadvantages arise from the uncertainty of the law. 
The general rule is, that the law to be applied in a given 
case is the law of the defendant’s nationality, and so, ina 
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commercial transaction between, say, X and Y of different 
nationality, the rights and liabilities of the parties vary 
according as to whether X sued Y first, or Y sued X first. 

4. When causes of action, civil or criminal, arise in 
which foreigners are defendants, it is necessary for adjudica- 
tion that they should be carried to the nearest consular court, 
which may be many miles away: and so it often happens 
that it is practically impossible to obtain the attendance of 
the necessary witnesses, or to produce other necessary 
evidence. 

5. Finally, it isa further disadvantage to the Chinese 
that foreigners in China, under cover of extraterritoriality, 
claim immunity from local taxes and excises which the 
Chinese themselves are required to pay. As said by Sir 
Robert Hart in his book, ‘“ These from the Land of Sinim,”’ 
‘The extraterritoriality stipulation may have relieved the 
native official of some troublesome duties, but it has always 
been felt to be offensive and humiliating, and has ever a 
disintegrating effect, leading the people, on the one hand, to 
despise their own Government and officials, and, on the 
other, to envy and dislike the foreigner withdrawn from 
native control.’’ 

Furthermore, until the system is abolished or substan- 
tially modified, it would be inexpedient for China to open 
her entire territory to foreign trade and commerce. The 
evils of the existing system have been so obvious that 
Great Britian in 1902, Japan and the United States in 1903, 
and Sweden in 1908 agreed, subject to certain conditions, to 
relinquish their extraterritorial rights. More than twenty 
years have have elapsed since the conclusion of these treaties, 
and while it is a matter of opinion as to whether or not 
‘the state of China’s laws has attained the standard to which 
she is expected to conform, it is impossible to deny that she 
has made great progress on the path of legal reform.® For 
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example, a law codification mission for the compilation and 
revision of laws has been sitting since 1904. ‘These code 
have been prepared with the assistance of foreign experts, 
and are based on the principles of modern jurisprudence. 
Foreign law is given ample application. ‘Then there isa 
new system of law courts, established in 1910. The judge 
are all modern, trained lawyers, and no one can be appointed 
a judge unless he has attained the requisite legal training. 
The China of to-day is not the China of twenty years 
ago, when Great Britain encouraged her to reform her judi-— 
cial system, and, a fortiori, she is not the China of eighty | 
years ago. 





(For other criticisms 
pp. 11—13.) 

Disadvantages of the Extraterritorial System to Foreigners in 
China. The disadvantages which the extraterritorial system 
presents to foreigners in China have been summarized as 
follows : 

In the first place, so long as_ extraterritoriality is 
maintained it remains practically impossible for the Chinese 
government to open up the entire country to trade, manu- 
facturing, and residence by the foreigner. | 

In the second place, the extraterritorial system means a _ 
multiplicity of courts. Each nation is obliged to maintai: 
tribunals for its own nationals at all of the treaty ports. 

In the third place, the courts are presided over by 
officials who are not, for the most part trained in the law. 

Again, there is great difficulty under the extraterritorial 
system in determining what law shall be applied by the 
foreign courts. | 

Finally, also, is the very serious disadvantage flowing | 
from the fact that extraterritorial courts necessarily have 





59. Quoted, with adaptations, from Willoughby, W. W., 
“Foreign Rights and Interests in China,” pp. 72-74. 





<4 


only a personal jurisidiction, that is, over the persons of the 
defendants. © 


Arguments Against Immediate Abolition of Extraterri- 
toriality. With reference to the attitude of the major foreign 
powers concerning the abolition of extraterritoriality, Secret- 
ary of State = Hughes emphasized at the Washington 
Conference that it is a question “of fact rather than of 
principle,’’ in as much as the United States, Great Britain, and 
Japan had all defined the principle of relinquishing extra- 
territorial rights ‘“when satisfied that the state of the Chinese 
laws, the arrangements for their administration, and other 
considerations’ would warrant them in so doing. °! 


‘ 


Consequently, the question ‘‘is one of treaty right—of 
fact. What is the state of the administration of justice in 
China? - What are the laws? And how are they administer- 
ed?’’ Secretary Hughes said that extraterritoriality was 
designed for the protection of certain juridical rights, and 
though he agreed that the extraterritorial machinery left 
much to be desired, he felt that in determining what could 
be done to assist China in this matter, a very definite notion 
must be had of the administration of justice in China before 
existing treaty rights should be abolished. Whatever steps 
were taken, they should be preceded by an inquiry into 
existing conditions, and this would be, as a matter of fact, a 
very difficult problem to deal with. Some nations, he 
repeated, had already formulated an expression of principle; 
it is now a question of finding the best way of aiding China 
when she is ready.’’ © 
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In general, the major contention of the treaty powers 
at the present time is that China has not yet brought her 


laws, her judicial organization, and her actual administration 
of justice to a state of perfection equal to that of the most 
advanced nations. Consequently, they insist, the lives and 
property of their nationals in China would be endangered by 
an immediate abolition of extraterritoriality. 


Washington Conference Action Regarding Extraterritoriality. 
The decisions of the powers represented at the Washington 
Conference with reference to extraterritoriality are not 
contained in any treaty but are embodied in a “* Resolution 
Regarding Extraterritoriality in China’’ which, together 
with two additional resolutions, was formally adopted by 
the Conference at the Fourth Plenary Session, December 
10, 1921. 


This document makes no specific commitment other 
than recording the belief of the powers that the determination 
of appropriate action “‘must depend upon the ascertain- 
ment and appreciation of complicated states of fact,’’ and the 
consequent resolution of the eight foreign powers to establish 
a commission to inquire into the several major problems 
connected with extraterritoriality. 


The wording of the first portion of the resolution is as 
follows : “4 


‘The representatives of the powers hereinafter named, 
participating in the discussion of Pacific and Far Eastern 
questions in the Conference on the Limitation of Armament, 
to wit, the United States of America, Belgium, the British 
France, Italy, Japan, the Netherlands, and Portugal.— 


‘“ Having taken note of the fact that in the treaty between 
Great Britain and China dated September 5, 1902, in the 
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treaty between the United States of America and China dated 
October 8, 1993, and in the treaty between Japan and China 
dated October 8, 1903, these Several powers have agreed to 
give every assistance towards the attainment by the Chinese 
government of its expressed desire to reform its judicial 
system and to bring it into accord with that of Western 
nations, and have declared that they are also prepared to 
relinquish extraterritorial rights when satisfied that the state 
of the Chinese laws, the arrangements for their administra- 
. tion, and other considerations warrant them in so doing. 


“ Being sympathetically disposed towards furthering in 
this regard the aspiration to which the Chinese delegation 
gave exprssion on November 16, 1921, to the effect that 
‘immediately, or as Soon as circumstances will permit, exist- 
ing limitations upon China’s political, jurisdictional and 
administrative freedom of action are to be removed ’: 


‘ Considering that any determination in regard to such 
action as might be appropriate to this end must depend upon 
the ascertainment and appreciation of complicated states of 
fact in regard to the laws and the judicial system and the 
methods of judicial administration of China, which this 
conference is not in a position to determine ; 


““ Have resolved ” that certain steps shall be taken with 
regard to the establishment of a Commission of Inquiry. 


The Commission of Inquiry. Concerning the contem- 
plated Commission of Inquiry, the resolution then proceeds 
to lay down specific provisions. 


As regards the establishment and the duties of the 
Commission, the provision is: ‘‘ That the governments of 
_the powers above uamed shall establish a commission (to 
which each of such governments shall appoint one member) 
to inquire into the laws and the judicial system and the 
methods of judicial administration of China, with a view to 
reporting to the governments of the several powers above 


named thei: findings of fact in regard to these matters, and — 
their recommendations as to such means as they may find 
suitab'e to improve the existing conditions of the administra- 
tion of justice in China, and to assist and further the efforts — 
of the Chinese government to effect such legislation and — 
judicial reforms as would warrant the several powers in ; 
relinquishing, either progressively or otherwise, their respec- 
tive rights of extraterritoriality.” 


Concerning the constitution of the commission, the © 
following paragraph in the resolution provides: ‘‘‘That the’ 
commission herein contemplated shall be constituted within 
three months after the adjournment of the conference in 
accordance with detailed arrangements to be hereafter agreed 
tipon by the governments of the powers above named, and 
shall be instructed to submit its report and recommendations 
within one year after the first meeting of the commission.’ 


The final paragraph of the principal resolution stipulates — 
‘“ That each of the powers above named shall he deemed free 
to accept or to reject all or any portion of the recomendations — 
of the commission herein contemplated, but that in no case 
shall any of the said powers make its acceptance of all or 
any portion of such recommendations eitker directly or 
indirectly dependent on the granting by China of any special 
concession, favor, benefit or immunity, whether political or 
econoniic.”’ 





Adherence of Other Treaty Powers. Provision for the 
adherence of other treaty powers was made by the first 
“* Additional Resolution’? which resolved ‘‘that the 
nonsignatory powers, having by treaty extraterritorial rights 
in China, may accede to the resolution affecting extrater- 
ritoriality and the administration of justice in China by 
depositing within three months after the adjournment of the © 
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conference a written notice of accession with the government 
of the United States for communication by it to each of the 
signatory powers.”’ 


China and the Commission of Inquiry. China’s official 
position with regard to the commission is set forth in the 
second “‘ Additional Resolution ’’ which states “* that China, 
having taken note of the resolutions affecting the establish- 
ment of a commission to investigate and report upon extrater- 
ritoriality and the administration of justice in China, 
expresses its satisfaction with the sympathetic disposition of 
the powers hereinbefore named in regard to the aspiration of 
Chinese government to secure the abolition of extrater- 
ritoriality in China, and declares its intention to appoint a 
representative who shall have the right to sit as a member of 
the said commission, it being understood that China shall be 
deemed free to accept or to reject any or all of the recom- 
mendations of the commission. Furthermore, China is 
prepared to cooperate in the work of this commission and to 
afford to it every possible facility for the successful accom- 
plishment of its tasks.’’ 


The duty of making the necessary preparations for the 
work of the commission has been intrusted by the Chinese 
government to a juridical commission known as the “‘Com- 
mission on Extraterritoriality.’? This Chinese “‘ Commission 
on Extraterritoriality’’ is presided over by Mr. Chang 
Yao-Tseng, former minister of justice, and includes members 
of the judiciary, executive officials, members of the Codifica- 
tion, and two foreign advisers, M.G. Padoux, Adviser to the 
Chinese government, and Professor Hscarra. 


lif, PREREQUISITES OF ABOLITION 


Outline. As brought out by official statements quoted 
above, Great Britain, the United States, and Japan will 
relinguish their extraterritorial rights only “‘ when satisfied 
that the state of the Chinese laws, the arrangements for their 


administration, and other considerations warrant” them in 
so doing. 


In this connection, the minimum prerequisites are gener- 
ally considered to be the existence of “‘a fairly complete 
body of ascertainable law,’’ of a judiciary which commands 
the confidence of the Western Powers’ and of a thoroughly 
modern prison system. 


It should be noted, however, that only Great Britain, 
the United States; Japan and Sweden® have definitely 
committed themselves by treaty to even a conditional relin- 
quishment of extraterritorial privileges.” 


China’s Argument at Paris (1919). That China has 
recognized the necessity of fulfilling several prerequisite 
conditions is shown, at least through implication, by the 
argument which the Chinese delegation advanced at Paris 
in 1919. At that time, the position was taken that ‘‘ while 
it is not claimed that China has brought her laws and 
judicial organization to a state of perfection equal to that of 
the most advanced nations, yet she has made such progress 
as to warrant her in being permitted to rid herself of the 


extraterritorial rights now possessed by foreigners within 
her borders.® 


China stated that, among other improvements effected, 
the following could be enumerated : 


‘““(1{) China has adopted a constitution providing for a se- 
paration of governmental powers, assuring to the people their 
inviolable fundamental rights of life, liberty, and property, 
and guaranteeing the complete independence and protection 
of judicial officers and freedom from executive and legislative 
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interference in the execution of their official duties; (2) 
China has prepared five codes (criminal, civil, commercial, 
civil procedure, and criminal procedure), some of them being 
already in provisional force; (3) three grades of new courts 
have been established (district, court of appeal, and a 
supreme court at Peking), and by their sides a system of 
procuratorates: (4) civil and criminal causes have been 
separated, publicity of trials provided for, rules of evidence 
reformed, corporal punishments to coerce confessions abolish- 
ed, and rules provided for the creation of a legal profession, 
entrance to which is made dependent upon the passing of 
regular examinations; (5) the judicial officers of all courts, 
high and low, are required to have legal training, and, in 
many cases, they have studied at foreign universities; (6) 
the prison and police systems have been improved.’’® 


Legal Reform. ‘‘’The judicial administration of China 
is in a state of transition. Many new laws, modeled more 
or less after Western, particularly Japanese, jurisprudence, 
have been passed under the Republic, but the old laws, 
except in so far as they have been abrogated or modified by 
recent legislation, remain the laws of the land. 


“While it is true that owing to local conditions not all 
of the new laws have been uniformly applied throughout 
the country, it cannot be denied that they constitute a 
marked advance along the path of legal reform.’’’° 


Among the new laws are several relating to foreigners 
in China, including the “‘Law Concerning the Application 
of Foreign Laws,’’ the ‘‘Law Relating to Procedure in the 
Trial of Cases to which Aliens Are Parties,” the “‘ Law 
Concerning Criminal Cases to which Aliens of Non-Treaty 
Countries Are Parties,’’ and the “‘ Regulations Governing 
Jurisdiction over Aliens of Non-Treaty Countries.” 
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“That China is sincere in her attempt to bring her legal 
system as far as possible into accord with the laws and 
practices of other lands is evidenced by the work of the Law 
Codification Commission, in collaboration with the Ministry 
of Justice. That commission has been sitting uninterrupt- 
edly since 1914. The main work of the commission is the 
investigation of local customs and usages, and the revision ~ 
of the draft codes prepared towards the end of the Manchu 
regime, viz. the criminal, civil, commercial, and procedura! 
(civil and criminal) codes. An intensive study of this 
subject is being made with the assistance of French and 
Japanese experts, and the work is necessarily slow. The 
commission has completed the final drafting, after several 
revisions, of the penal code, the penal procedure code and 
the civil procedure code. The two procedure codes were 
promulgated in 1921; the revised Penai Code is awaiting 
promulgation. The Commission is at present engaged in 
the drafting of commercial laws, principally laws on traders, 
on bills of exchange and on maritime matters.” 


The publication of the principal modern laws of the 
Chinese Republic in English and French translations, has 
been undertaken by the Commission on Extraterritoriality in 
preparation for the work of the international commission of 
inquiry. 

Judicial Reform. At the same time, however, “‘no legal 
reform can be made practicable by the mere promulgation of 
laws. ‘There must be a body of men, who are competent 
to interpret and apply the laws. In order to provide an 
efficient judiciary, the Ministry of Justice a few years ago 
established in Peking a College for the Training of Judicial 
Officers. ‘The faculty consists of members of the courts and 
some foreign instructors. The curriculum is a two years’ 
course in practical court work. No one is admitted as a 
student unless he holds a diploma from a Chinese or foreign 
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law school of recognized standing. Those who graduate 
from the college are assigned to the District Courts as pros- 
pective officers.”2 


A total of 127 modern law courts have now been 
established in China. ‘There are 13 special courts, 11 branch 
district courts, 58 district courts, 21 branch high courts, 23 
high courts, and the supreme court.” 


With regard to the courts, however, Dr. Willoughby 
wrote in 1920 as follows: ‘‘It cannot be said that they 
have been greatly improved since the time when Minister 
Seward wrote”’ his criticism in 1880.  ‘‘ Indeed so far as 
the control by the central government of China of the courts 
in the provinces is concerned, the situation is not as satisfac- 
tory under the Republic as it was under the Empire.’’ 


Prison Reform. ‘‘Prison reform has engaged the atten- 
tion of the government since 1906 when Mr. Tai Hung-tzu, 
wko had been studying constitutional government in Europe, 
centralized the prison administration of the country in ore 
supreme authority, by constituting a prison department in 
the Ministry of Justice. Ching’s interest in penology was 
further intensified by her participation in the International 
Prisons Conference in Washington, D. Gey, in, 1910 The 
first modern prison was opened in 1912, and a number of 
similar institutiors have since been established in the pro- 
vinces. It is through lack of funds rather than from inertia 
that a complete system of modern prisons does not exist 
throughout the Republic. 


The management of these modern prisons is stated to be 
quite satisfactory. The work assigned to convicts is of such 
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nature as will better qualify them fcr earning their livelihood 
than when they were sentenced to imprisonment.” ” 


There are now 52 modern prisons in China with accom- 
modations for 23,500 convicis.“ 


Foreign Observations. With reference to China’s argu- 
ment that her progress has been sufficient to warrant the 
abolition of extraterritoriality, the Foreign powers make the 
general observation that ‘“‘in China, to a peculair extent, 
there is a difference between the regulations and orders that 
are formulated by the government and the results that are 
actually attained under them. ‘Thus a false impression is 
produced if the statements are accepted at their fnll face 
value that at present Chinese judges are required to be learned 
in the law, that they are exempt from executive or legislative 
interference in the execution of their duties of office, and that 
the national constitution, now in force, secures to individuals 
adequate protection in matters of life and property.’”’ ” 


A very common foreign view of the problem of the 
abolition of extraterritoriality is presented by Dr. Willoughby 
in the following words: ® 


“If the writer may inject a personal opinion it would 
be that though the abolition of the extraterritorial system is 
a highly desirable end from the standpoint of the foreigner 
as well as from that of the Chinese, it would not be well to 
attempt to do this until it is made certain, as a matter of 
actual fact, and not as one of paper regulation or declared 
intention, that there exists in China a fairly complete body 
of as certainable law administered by a system of courts 
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which by reason of the learning, experience, probity, and 
freedom from political or executive interference of their 
presiding judges commands the confidence of the Western 
powers.”’ 


IV. PROPOSALS FOR GRADUAL ABOLITION 


Outline. China’s requests at the Paris Conference and 
again at the Washington Conference were for a gradual, not 
an immediate and complete, abolition of extraterritoriality. 
Many plans have been drafted of methods whereby progres- 
sive changes could be made with a view to safeguarding 
legitimate foreign interests while at the same time preparing 
with a maximum of rapidity for the final abolition of ex- 
traterritorial rights. 


China’s Proposals at Pariz.‘? ‘The Chinese Delegation at 
Paris (1919) asked that the powers should agree to the 
abolition of the entire system of extraterritoriality as soon as 
China should put into force the five codes that have been 
mentioned, and complete the establishment of new courts in 
all the districts where foreigners reside. This she would be 
able to do by the end of the year 1924, the delegation asserted. 


The Delegation furthermore asked that the powers agree 
that the following changes in the present system be im- 
mediately made: 


‘“‘(a) That every mixed case, civil or criminal, where 
the defendant or accused is a Chinese, be tried and adjudi- 
cated by Chinese courts without the presence or interference 
of any consular officer or representative_in the procedure or 
judgement.”’ 


‘*(b) That the warrants issued or judgments delivered 
by Chinese courts may be executed within the concessions or 
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within the precincts of any building belonging to a foreigner, 
without preliminary examination by any Consular or foreign 
judicial officer.’’ *° 


China’s Request at the Washington Conference. At the 
Washington Conference Dr. Wang, on behalf of the Chinese 
Delegation, stated that he had made his observations regard- 
ing the objections to extraterritoriality “‘not for the purpose 
of asking for an immediate and complete abolition of 
extraterritoriality, but for the purpose of inviting the powers 
to cooperate with China in taking initial steps toward im- 
proving and eventually abolishing the existing system, 
which is admitted on all hands to be uusatisfactory both to 
foreigners and Chinese.’’ © 


‘Dr. Wang asked, in the name of the Chinese Delega- 
tion, that the powers now represented ‘at this Conference 
agree to relinquish their extraterritorial rights in China at the 
end of a definite period. In the meanwhile, he proposed 
that the above-mentioned powers should, at a date to be 
agreed upon, designate representatives to enter into negotia- 
tions with China for the adoption of a plan for a progressive 
modification and ultimate abolition of the system of extra- 
territoriality in China, the carrying out of which plan was to 
be distributed over the above-mentioned period.” 


The Willoughby Plan. *? To the mind of Dr. Willoughby, 
“the most promising mode by which the Chinese could be 
aided in bringing about a situation under which it would be 
expedient to abolish extraterritoriality would be for the 
powers to permit the Chinese, as a first step, to establish 
courts for the trial of cases in which foreigners are parties 
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either as defendants or plaintiffs, that would be truly ‘mixed’ 
in character; that is, tribunals presided over by two or more 
judges of whom one at least should be a foreigner learned in 
the law and experience in its administration. These courts 
would be Chinese courts, and the judges Chinese officials, 
the judges who are foreigners, however, to be appointed 
upon the nomination of, or at least with the approval of, the 
foreign offices of the treaty powers. In those cases in which 
the judgments rendered are not approved by the foreign 
judge, a right of appeal should lie to a Superior Court and 
the cases heard before a panel of judges of whom a majority 
should be of foreign nationality. If it should be found that 
the Chinese authorities and the Chinese judges were disposed 
to give whole-hearted cooperation in this scheme, and 
satisfactory results were obtained, the participation of the 
foreign judges might be gradually lessened, until the Chinese 
judicial system would become fully freed from all extra- 
territorial elements. In other words, China might be started 
upon the road along which the Kingdom of Siam has already 
made such considerable progress,’’ 


Modern * Chinese Proposals. ‘The proposed stages of 
extraterritoriality as set forth by Proofessor Hsia in his 
recent book are the following: * —# 

1. The complete promulgation of the new codes and 
the establishment of the modern courts. 

2. The employment of foreign judges to sit with 


Chinese judges in these modern courts to administer Chinese 
law in cases where foreigners are involved. 


3. The encouragement to litigants in mixed cases to 
bring their suits before the national tribunals. 
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4. The relinquishment by the Consular courts in the 
interior of their ciyil jurisdiction in favor of the territorial 
courts. 


5. The relinquishment by the consular courts in treaty 
ports of their civil jurisdiction over their subjects in favor of 
the national courts of justice. 


6. The preparation for the relinquishment of foreign 
criminal jurisdiction both in treaty ports ani in the interior. 


‘“‘Thus,’’ Professor Hsia remarks, ““China’s recovery of 
her territorial jurisdiction may be an accomplished fact. 
Those stages may extend over a period of ten years from the 
date when the complete new codes are promulgated to the 
total recovery of China’s territorial jurisdiction.’’ 


TARIFF AUTONOMY 


Historical Outline.1 Prior to the year 1842, China enjoyed 
the full right of fixing her customs duties, although the 
administrative system was of such a nature that constant 
friction arose with foreign merchants engaged in trade with 
China, and culminated in an acute controversy relating to the 
smuggling of opium. 

This controversy ended in 1842 with the Treaty of 
Nanking, between China and Great Britain. The Treaty of 
Nanking is the begining of the history of China’s present 
tariff system. By this treaty, it was agreed that five ports 
Should be opened for foreign trade, and that a fair and regular 
tariff of export and import custonis and other duties should 
be published. 


In a subsequent treaty of October 8, 1843, a tariff 
schedule was adopted for both imports and exports based on 
the general rate of 5 per cent ad valorem. Similar treaties 
were made with France and the United States. 


In the years preceding 1858, prices began to drop, and 
the 5 per cent customs duty collected appeared consequently 
to be in excess of the 5 per cent prescribed. A revision was 
therefore requested by the treaty powers and was effected 
in 1858, 


From that time until 1992, however, as prices mounted 
and the Chinese government had been receiving less than the 
5 per cent rate, no request was made on the part of the treaty 
powers for a revision. China herself did not press for a 
revision because the needs of the government at that time 
were comparatively few and the revenues collected, although 
small, were not inadequate to meet the requirements. 


1. Adapted from official statements made at the Washington 
Conference. See Willoughby, “China at the Conference,” pp. 55-56, 
99-101. 
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It was not until 1902 that another revision was made 
with a view to raising sufficient revenue to meet the newly 
imposed obligations arising out of the ‘‘ Boxer Protocol.” 
In that tariff, however, the rates were calculated on the basis 
of the average prices of 1897-1899, and the prices prevailing 
in 1901 were not taken into account. ‘The revenue collected 
according to this increased tariff was hardly sufficient to meet 
the obligations of the indemnity. 


In 1912 another attempt was made to revise the tariff in 
order to bring it more in accord with actual prices. It 
proved, however, to be a failure, as the unanimous consent of 
some sixteen or seventeen powers was not obtained. It was 
only after six years of protracted negotiation that another 
revision was effected in 1918.2 The purpose of this revision 
was to increase the rate to an effective 5 per cent, but the 
resulting tariff, which was in force until 1922, yielded only 
an actual 315 per cent. 


A resolution adopted by the Powers represented at the 
Washington Conference, provided for an immediate further 
revision of the tariff schedule so that the rates of duty should 
be equivalent to an effective 5 per cent. The Revision 
Commission sat in Shanghai for many months, and the new 
tariff came into effect on January 17, 1923.3 

China’s Objections to the Existing Tariff Regime.* China 
objects to the existing tariff regime on the following grounds: 

1. ‘Tariff autonomy is a sovereign right enjoyed by all 
independent states. Its free exercise is essential to the well- 
being of the state. The existing treaty provisions, by which 





2. For a concise statement of the difficulties encountered during 
this period, see “ The China Year Book,” 1925, p. 469. 


3. For a summarized account of the procedings of the Commis- 


sion, see “ The China Year Book ” 1925 pp, 462-467. 
4. Adapted, paragraphed or quoted from official statements 


made at the Washington Conference. See Willoughby, “China a 
the Conference,” pp. 56-58, 60-61, 77, 97-98. 


the levy of customs duties, transit dues, and other imposts is 
regulated, constitute not only a restriction on China’s freedom. 
of action, but an infringement on her sovereignty. Restora- 
tion to her of tariff autonomy would only be a recognition of 
a tight which is hers and which she relinquished against her 
will. 


2. The existing tariff regime constitutes a serious 
impediment to the Chinese export trade and to China’s 
economic development. Under this regime China enjoys no 
reciprocity from any of the powers with which she stands in 
treaty relations. Though every treaty power enjoys the 
advantage of having its wares imported into China at the 
exceptionally low rate of 5 per cent ad valorem, the Chinese 
produce and merchandise, on entering into any of these 
countries, is subjected to the maximum rates leviable, which 
are in some cases sixty or seventy times the rate which she 
herself levies on foreign imports. The necessity of levying 
uniform duties on all articles imported into China, on the 
other hand, makes these duties on such articles as machinery 
and raw material for Chinese industries a handicap to China’s 
industrial development. 


3. ‘The present tariff is not scientific, as it fails to take 
into consideration the economic and social as well as the fiscal 
needs of the Chinese people. A uniform rate for all kinds 
of commodities without latitude to differentiate rates between 
luxuries and necessaries has obvious disadvantages. For 
example, it is evident that machinery and similar merchandise 

so much needed by China ought to pay a low tate, while on 
the other hand luxuries, such as cigars’ and cigarettes, should 
be more heavily taxed, as much for mitigating or preventing 
the injurious effects on the morals and social habits of the 
people from the use of these luxuries, as for raising more 
revenue.° 
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4. The maintenance of the present tariff regime means 
a continued loss of revenue to the Chinese government. ‘The 
customs import duty under this regime is limited to the very 
low rate of 5 per cent ad valorem for all classes of dutiable 
goods, compared with the average rate of 15 per cent to 60 
per cent to levied by other countries. Furthermore, a large 
part of China’s customs revenus is pledged to meet various 
foreign loans secured thereon, and this fact again reduces the 
amount available for the needs of government. Much of the 
elasticity of the fiscal systems of other states depends upon 
their freedom to regulate their customs. ‘To provide the 
fullest and most unembarrassed opportunity to China to 
develop and maintain for herself an effective and stable 
government, it is necessary to restore tariff autonomy to 
her at an early date. 


5. Under the existing customs regime it is exceedingly 
difficult to revise the tariff even for the modest purpose of 
raising it to an effective 5 per cent, since the unanimous 
consent of more than a dozen treaty powers is necessary. 
As each country naturally desires to protect and promote its 
own commercial interests in China, and as the industries of 
these treaty powers vary in character and export different 
kinds of merchandise, they all seek to avoid the burden of 
the new revision or increased rate falling upon the industries 
of their own countries. With this end in view, different 
conditions are not infrequently attached by different powers 
to their consent to revise the customs tariff or increase the 
customs tariff or increase the rate. Furthemore, since 
unanimity is required, the dissent of one power is sufficient 
to defeat and upset a general arrangement agreed to by all 
the others, while, by virture of the most-favored-nation 
clause, a concession or privilege granted by China to one 
nation for a specific consideration, is at once claimed by all 
without regard to the quid pro quo. 


6. Prior to the Revolution of 1911, the customs revenue 
that was collected in the ports ‘was all deposited in the 
so-called Chinese Customs Bank, under the supervision of 
Chinese authorities. Consequently the money naturally 
flowed into the various channels of the market to meet 
commercial and industrial needs in each community, and in 
that way the money market was always more or less easy 
and there were few occasions when crises of a financial 
character arose. Since 1911, however, all of the customs 
revenue has been deposited in foreign banks, and the money 
is no longer quickly accessible to Chinese customers for 
legitimate purposes of commerce and trade, with the result 
that from time to time constant anxiety has prevaiied in the 
Chinese commerce and trading communities because money 
has been scarce and tight. 

China’s Specific Proposals. ‘The Chinese delegation at 
the Washington Conference made the following specific 
requests and proposals: 

1. The immediate increase of the 5 per cent import 
duty to 12% per cent. 

2. The abolition of likin on January 1, 1924, and the 
levying from that date of certain surtaxes, some of which 
were already authorized by existing treaties. 

3. The establishment within five years, by negotiation 
and treaty, of a new customs regime on the basis of a 
maximum rate of 25 per cent ad valorem for any article 
imported into China, within which rate China should be free 
to fix and differentiate the tariff rates. 

4. The abolition of reductions applicable to land 
customs duties.’ 


6. See Willoughby, “ China at the Conference,” pp. 60-61. 

7. For an explanation of the unusual conditions pertaining to 
China’s land frontier tariff duties, see Willoughby, “ Foreign Rights 
and Interest in China, pp. 152. See also Willoughby, “China at the 
Conference,” pp. 68-72. 
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5. The brogation within ten years of the treaty 
provisions between China and the powers by which the levy 
of customs duties, transit dues and other imposts is 
regulated. 


6. The continuation of the present system of customs 
administration, and the undisturbed devotion of the customs 
revenues to the services of the foreign loans secured thereon. 


Foreign Objections to China’s Proposals.2 Doubt was felt 
by some of the representatives of the powers at the Washington 
Conference whether it would be advantageous to China to 
give to her an increased revenue which might find its way 
into the hands of the various military commanders, or 
Tuchuns, in China and thus tend to strengthen these leaders 


who, as yet, had not been brought into due subordination to 
the civil authorities. 


Thus, even those delegations which were desirous of 
enabling China to increase her customs revenues, were 
inclined to impose the condition that China should give the 
undertaking that the increased revenues to be derived by her 
should be devoted to certain specific purposes. ‘There is 
reason for believing that the American Government was not 
disposed to require Such an undertaking, but that Japan was 
insistent that, out of this increase, provision should be made 
for the payment of outstanding debts to foreign financial 
interests which had already matured, and that Great Britain 
desired that this increase should be devoted to specific 
productive enterprises. 


There was also some discussion in the subcommittee as 
to whether the increased revenues which China might receive 
might be divided into allotments,—certain percentages to 
be devoted to debt payments, education and productive enter- 
prises, and the remainder to be available for the current 


8. Quoted, with adaptations, from Willoughby, ‘‘ China at the 
Conference,” p. 62-3. 
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dministrative expenses of the Chinese government. This 
plan, however, came to nought when it was finally decided 
that China was not to be given the immediate treaty right to 
levy more than an effective 5 per cent upon imports. 


It should further be said that, even when it was 
proposed that the immediate increase of import duties should 
be limited to 745 per cent, the Japanese Delegation protested 
that this would have such serious effects upon’ Japanese 
industries that it could not give its assent. ‘The matter was 
referred to the Japanese government at Tokyo, and this 
position of its delegation affirmed. 


. From the very beginning, it appeared certain that, the 
domestic conditions of China being what they were, no 
promise would be given by the powers of a definite date at 
which China was to obtain complete tariff autonomy. 

Increase of Tariff Rates Conditional upon the Abolition of 
likin. --Of equal, or even greater, importance both at the 
Washington Conference and at the present time, is the close 
relationship between the increase of the customs duties and 
the abolition of likin. By the treaties of 1902 and 1903, 
Great Britain, Japan, and the United States laid down the 
principle that the increase in customs duties to 124% rer 
cent, as proposed in those treaties, should be conditional 
upon the abolition of likin. ‘This position was reaffirmed by 
all of the treaty powers represented at the Washington 
Conference. ° 


likin. Likin (literally “‘contribution of a thousandth,’’ 
is €.; one tenth of 1 per cent) is a tax imposed upon goods 
in inland transit. Originally levied to meet the additional 
expenditure caused by the Taiping Rebellion, it was first 
imposed in 1853 upon goods while in transit from one 
province to another, or from one district to another in the 
same province, but in 1861, when the Taiping and 
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Mohammedan Rebellions were simultaneously in progress, 
the tax was extended throughout the country. Likin 
stations (barriers) exist at all large towns and are placed 
along the main routes of commerce, both by land and water, 
sometimes at intervals of twenty miles or even less. An 
official tariff is in existence, but is practically ignored both 
by officials and traders—by the former in order to allow for 
“‘squeeze,’? by the latter in order to pay the enhanced rate 
(which would be imposed in any case) on a less amount of 
goods than is actually being cleared. This incidence of 
bartering and coming to terms in the matter of likin renders 
its imposition the more severe on railway lines, where the 
specified weight of goods is recorded and offers little 
opportunity of “‘adjustment’’ to the mutual convenience of 
likin official and trader. For this reason goods traffic on 
certain lines where likin is heavy at the towns on route (e. g., 
Shanghai-Nanking Railway) is seriously affected. Guilds 
and regular traders meet likin charges by the payment of 
lump sums, The tax collected is generally 3 per cent at the 
departure station and 2 per cent at each inspectton station. 
The amount coliected within a province, however, is usually 
so arranged as not to exceed 10 per cent, but when goods 
are transported through several provinces it may reach from 
15 to 20 per cent. 

Foreign Exemption from Likin Payments. By treaty provi- 
sion, foreign imports and exports, on payment to the Maritime 
Customs of half the import duty, plus the ad valorem tariff, 
are exempt from likin taxation in the course of transit. In 
practice, however, this exemption has not always been 
enjoyed, as is shown by the following quotation from a 
resolution passed by the 1919 Tariff Revision Commission : 


‘‘We feel it incumbent on us to express the opinion 
that under the Inward Transit Pass system as at present 
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administered, foreign goods do not receive that full measure of 
protection from additional taxation to which they are entitled 
by treaty, and we would impress on the Chinese Government 
the urgent necessity of removing this grievance, which is a 
source of constant friction between the Chinese Government 
and foreign powers.’’! 


A very important extension of this principle was brought 
into effect by the Shiminoseki Treaty of 1895 between China 
and Japan, and is now applicable, by virtue of the most- 
favoured-nation clause, to all treaty powers. By this 
amendment, not only foreign goods imported from abroad 
are entitled to likin exemption, but also articles manufactured 
by foreign factories located in China, 


Article VI Treaty of the Shiminoseki (April 17, 1895) 
contains the following provision :— 


‘“ All articles manufactured by Japanese subjects in 
China, shall in respect of inland transit and internal taxes, 
duties, charges and exactions of all kinds and also in respect 
of warehousing and storage facilities in the interior of China, 
stand upon the same footing and enjoy the same privileges 
and exemptions as merchandise imported by Japanese subjects 
into China.’’” 


In this connection, it should be stated that the Chinese 
government is strongly opposed to this system, on the ground 
that it makes competition on an equal basis between foreign 
and Chinese manufacturers utterly impossible. 


China’s Desire to Abolish Likin. China has on numerous 
occasions formally expressed her desire to abolish likin. 
Thus, Article IV of the Treaty of 1903 between China and 
the United States, reads in part, as follow: 





11, Quoted in “ The China Year Book,” 1925, p. 778. 
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‘“ Phe Chinese government, recognizing that the existing 
system of levying dues on goods in transit, and especially 
the system of taxation known as lkin, impedes the free 
circulation of commodities to the general injury of trade, 
hereby undertakes to abandon the levy likin and all other 
transit dues throughout the Empire and to abolish the offices, 
stations, and barriers maintained for their collection and not 
to establish other offices for levying dues on goods in transit. 
It is clearly understood that after the offices, stations and 
barriers for taxing goods in transit have been abolished, no 
attempt shall be made to reestablish them in any form or 
under any pretext whatsoever.’’?? 

More recently, the Chinese Delegation at the Washington 
Conference asserted ‘‘that likin was a handicap to the 
internal, as well as the external trade of China, and that the 
substantial classes in China favored its abolition." 


Difficulty of Abolishing Likin. ‘The Chinese delegation 
at the Washington Conference declared that ‘‘the Government 
would be prepared to abolish likin if tariff autonomy were 
granted, and if it were possible to agree on an increase in 
customs duties, which would compensate for its abolition.’’! 


Furthermore, the opinion was expressed that the original 
proposition of an increase to 1245 per cent would be hardly suf- 
ficient to-day, in view of the great increase in public expenses. 


In considering the possible abolition of likin, however, 
doubt was expressed by the foreign Powers as to whether, 
so long as present political conditions should persist in China, 
the Chinese Government at Peking would be able to take 
effective action throughout the Provinces with regard te this 


matter.2® 


——___—. 





13. MacMurray, p. 420. 

14. Willoughby, W. W., “China at the Conference,” p. 59. 
15. Willoughby, “China at the Conference,” p. 59. | 
16. Ibid, p. 62. . 
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_ From the Chinesé point of view, on the other hand, this 
difficulty would be not nearly so great as would the problem 
of finding other sources of revenue to compensate the pro- 
vinces for the loss of likin. According to investigations made 
by the Chinese Government in 1920, the annual receipts from 
likin and similiar inland transit taxes, were approximately 
$54,777,000.1’ - The Government asserts that the only alterna- 
tive source of income is an increase in the customs duties. 


The problem is further complicated by the fact that in 
certain provinces the likin revenues are pledged under the 
terms of foreign loans. 


WASHINGTON CONFERENCE COMMITMENTS 
REGARDING THE TARIFF SYSTEM 


General Outline. Aside from a few minor provisions, the 
major conclusions reached by the Washington Conference 
with respect to the Chinese Customs Tariff, are two in 
number. ‘The first is in the form of an agreement for an 

immediate revision of existing schedules, in order to bring 
the duties to an effective per cent basis. The second is in 
the form of a treaty—generally known as the ““Nine Powers 
Customs Treaty’”’—which provides, inter alia, for a special 
tariff conference which shall be empowered to levy surtaxes 
and to make other arrangements for increasing the customs 
schedules above the rate of 5 per cent effective. 


Signatory Powers. ‘The Powers signatory to these provi- 
sions are following : 


Belgium The British Empire China 
France Italy Japan 
The Netherlands Portugal . The United States 


1922 Tarif’ Revision. Of the two major provisions, the 
first, in the form of the 1922 Tariff Revision, has already 
been fully executed. 








17. Quoted in “ The China Year Book,” 1925, p. 780. 
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Special Tariff Conference. ‘This subject is treated in full 
later in the chapter. 

Future Revisions of Customs Schedule. Article IV of the 
“Nine Powers Customs Treaty,’’ provides that there shall be 
a further revision of the customs schedule to take effect at 
the expiration of four years after the completion of the 
aforesaid (1922) immediate revision, in order to ensure that 
the customs duties shall correspond to the ad valorem rates. 
fixed by the Special Conference. 

‘Following this further revision there shall be, for the 
same purpose, periodical revisions of the customs schedule of 
duties on imports into China every seven years, in lieu of the 
decennial revision authorized by existing treaties with China. 

‘In order to prevent delay, any revision made in pursu- 
ance of this article shall be effected in accordance with rules. 
to be prescribed by the special conference.’’ 

Equality of Treatment. ‘‘In all matters relating to- 
customs duties there shall be effective equality of treatment 
and opportunity for all the contracting powers.’’!® 

Uniformity in Rates. ‘The principle of uniformity in 
the rates uf customs duties levied at all the land and maritime 
frontiers of China’’ is recognized by Article VI of the treaty. 
The same article provides that the Special Tariff Conference 
‘“‘shall make arrangements to give practical effect to this 
principle; and it is authorized to make equitable adjustments. 
in those cases in which a customs privilege to be abolished 
was granted in return for same local economic advantage.” 


‘Tn the meantime, any increase in the rates of customs 
duties resulting from tariff revision, or any surtax hereafter 
imposed in pursuance of the present treaty, shall be levied 
at a uniform rate ad valorem at all land and maritime frontiers. 


of China.’’ 


18. Nine Powers Chinese Customs Tariff Treaty, Article V. 
19. Cf. supra footnote 7. 
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Transit Passes. The charge for transit passes (to exempt 
foreign goods from payment of likin) is to be at the rate of 
2% per cent ad valorem until the new arrangements to be 
provided fer by the Special Tariff Conference come into 
force. 


Adherence of Other Powers Invited. Article VIII of the 
treaty provides that ‘“‘ powers not signatory to the present 
treaty whose governments are at present recognized by the 
Signatory Powers, and whose present treaties with China 
provide for a tariff on imports and exports not to exceed 
5 per cent ad valorem, shail be invited to adhere to the 
present Treaty. 


‘The Government of the United States undertakes to 
make the necessary communications for this purpose and to 
inform the governments of the contracting powers of the 
replies received. Adherence by any power shall become 
effective on receipt of notice thereof by the government of the 
United States.’’ 

From this quotation it will be seen that any other power 
must {fulfill two conditions in order to be qualified to partici- 
pate: Hirst, its government must be “‘at present recognized 
by the signatory powers,’’—a provision which exciudes 
Soviet Russia. Second, it must have a treaty with China 
providing for a tariff of not over 5 per cent. 


With reference to this latter point, the Chinese delegation 
to the Conference pointed out that the Chinese government 
had promulgated for the non-treaty powers a national tariff, 
in which the rates were generally higher than those in the 
treaty tariff.2° This provision, therefore, automatically ex- 
cludes all of the non-treaty rowers. 

Ratification. Ratifications were deposited at Washington 
on August 5, 1925 and the treaty came into effect upon that 
date. The treaty was prevented from coming into operation 


20. See Willoughby, “China at the Conference,” p. 104. 


before that time by the fact that France, because of her 
dispute with China regarding the ‘‘ Gold Franc Question,” 
delayed ratification for nearly three and one half years. 


No Crange ia Chinese Muritime Customs Administration. 
China voluntarily made the formal declaration at the Wa- 
shington Conference, ‘‘ that the Chinese Government have no 
intention to effect any change which may disturb the present 
administration of the Chinese Maritime Customs.’’?! In this 
connection, however, it was made clear that such a “ declara- 
tion of intention not to disturb the present administration 
could not be reasonably construed to preclude the Chinese 
people from realizing a legitimate aspiration to make the 
Chinese maritime customs service an institution more national 
in character,’’ especially since there is ‘“a very general 
feeling on the part of the Chinese people that more Chinese 
should be trained to assume the functions of the imore 
responsible posts in the service.’’2? 


Discrepancy Between China's Desires and the Conference 
Resulis. With reference to the obvious discrepancy between 
the requests which China laid before the Conference and the 
rights actually granted by the assembly, Senator Underwood, 
chairman of the subcommittee upon the Chinese tariff, made 
several important statements. He declared his certainty that 
the Conference “‘ would gladly do very much more for China 
along all lines if conditions in China were such that the 
outside Powers felt they could do so with justice to China 
herself. He did not think there was any doubt in the minds 
of the men on the subcommittee as to the question that if 
China at present had the unlimited control of levying taxes 
at the customs house, in view of the unsettled conditions 
now existing in China, it would probably work, in the end, 


21. Quoted in Willoughby, “ China at the Conference,” p. 103. 
See also Jd pp. 104, 105. 


22, Id pp. 105, 106. 
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to China’s detriment and to the injury of the world, and he 
thought that had more to do with the subcommittee’s not 
making a full and direct response to Mr. Koo’s request than 
anything else.” Furthermore, “‘if he was a judge of the 
situation, a judge of the temper of conditions in the balance 
of the world, he felt sure that when China herself established 
a parliamentary government of all the provinces of China 
and dispensed with the military control that now existed in 
many of the provinces of China, so that the outside powers 
might feel that they were dealing with a government that 
had entire and absolute and free control of the situation, 
China couid expect to realize the great ideals of sovereignty 
that she asked for’ at the conference.”? 


China’s Conditional Acceptance of the Washington Pro- 
visions. While accepting the provisions laid down at 
Washington with reference to the Chinese customs tariff, the 
Chinese Delegation explicitly stated that it did not relinquish 
China’s claim for the restoration of her tariff autonomy. ‘The 
specific statement was as follows: 


‘In view of the inherent difficulty. and injustice of the 
present regime, and of the wholesome and desirable effect 
which restoration of tariff autonomy is sure to have upon the 
trade and economic development of China, as well as upon 
the evolution of her fiscal system, the Chinese delegation 
feel in duty bound to declare that though this committee 
does not see its way clear to consider China’s c’aim for the 
restoration of her tariff autonomy, it is not their (the Delega- 
tion’s) desire, in assenting to the agreement now before you, 
to relinquish their claim ; on the contrary, it is their intention 
to bring the question up again for consideration on all 
appropriate occasions in the future.’’** 


23. Quoted, with adaptations, from Willoughby, “ Cuina at the 
Conference,” pp. 80, 81. . 
24. Quoted in Willoughby, op. cit., pp, 78% os) COUNCIL 
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The Chinese government has now availed itself of this 
reservation in connection with extending its invitation to 
the Powers to attend the Special Tariff Conference. The 
text of China’s note of August 18th is reported to state that 
‘in connection with the said (Nine Power Customs) Treaty 
it may be recalled that on January 5, 1922, at the seven- 
teenth meeting of the Committee on Pacific and Far Eastern 
Questions of the Washington Conference the Chinese 
delegation in giving assent thereto declared that it was their 
intention to bring up again the question of the restoration to 
China of her tariff autonomy for consideration on all appro- 
priate occasions in the future. In pursuance of the above 
declaration the Chinese government proposes that the said 
guestion shall be also brought up at the forthcoming 
conference and expects that some arrangement will be made 
to remove the tariff restrictions hitherto imposed on China.’’”® 


THE SPECIAL TARIFF CONFERENCE 


Provision for Special Tariff Conference. By the Nine 
Power Customs Treaty, Article II, it is provided that a 
special conference “ shall meet in China within three months 
aiter the coming into force of the present treaty, on a day 
and at a place to be designated by the Chinese government.” 
(The treaty came into effect on August 5, 1925.) 


The same article provides that the conference ’’ shall be 
composed of representatives of the signatory powers, and of 
such other powers as may desire to participate and may 
adhere to the present treaty, in accordance with Article 
VII, in sufficient time to aliow their representatives to 
take part.’’25 


Duties of the Conference. ‘The Special Tariff Conference 
is charged with the following duties : 





25. “ Reuter’s Pacific Service,” Peking dispatch dated Aug. 19, 
26. Cf. Supra, pp. 47, 49 
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1. Preparation of “‘ the way for the speedy abolition of 
likin and for the fulfillment of the other conditions laid 
down’? in earlier treaties. 


2. Consideration of the interim provisions to be applied. 


3. Authorization of tke levying of a surtax and of a 
special luxury tax. 


4, Prescription of rules for future tariff revisions, 


5. Establishment of arrangements to give practical 
effect to the principle of uniformity in the rates of customs 
duties, and the making of equitable adjustments in special 
cases. 


6. Formulation of a detailed plan for the constitution 
of the contemplated Board of Reference for Far Eastern 
Questions. 

Preparation for the Abolition of Likin. ‘‘ With a view to 
levying the surtaxes provided for “in earlier treaties,”’ it is 
provided that ‘‘immediate steps shall be taken,” through the 
Special Tariff Conference, “‘to prepare the way for the 
speedy abolition of likin and for the fulfillment of the other 
conditions laid down in Article VIII of the Treaty of 
September 5th, 1902, between Great Britain and China, in 
Articles IV and V of the Treaty of October 8th, 1903, 
- between the United States and China, and in Article I of the 
Supplementary Treaty of October 8th, 1903, between Japan 
and China.’’”> 

Inierim Provisions. An additional stipulation of the 
treaty (Article III, Paragraph J.”°), is that the Special Tariff 
Conference “‘shall consider the interim provisions to be 
applied prior to the abolition of likin and the fulfillment of 
the other conditions laid down in the articles of the treaties 
mentioned ’’ above. 





27. See post. pp. 55-61 and appendix D. 
28. Nine Power Chinese Customs Treaty, Article II. 
29. Nine Power Chinese Customs Treaty, Article III. 
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Authorization of Surtax and of Special Luxury Taz. The 
Tariff Conference is instructed to ‘‘ authorize the levying of 
a surtax on dutiable imports as from such date, for such pur- 
poses,”? and subject to such conditions as it may determine.” 


This surtax “‘shall be at a uniform rate of 245 per 
cent ad valorem.’’ 

It is also “provided, that in case of certain articles of 
luxury which, in the opinion of the Special Conference, can 
bear a greater increase without unduly impeding trade, the 
total surtax may be increased but may not exceed 5 wer 
cent ad valorem.’’ 


Any surtax imposed in pursuance of the treaty is to be 
‘levied at a uniform rate ad valorem at all land and maritime 
frontiers of China,’’ save in certain exceptions which may be 
made by the Tariff Conference. 


Rules for Future Tariff Revisions. In order to prevent 
delay in future tariff revisions, rules of procedure are to be 
laid down by the Special Tariff Conference. (See page 13— 
‘“ Future Revisions of Customs Schedu'e.’’) 


Uniformity of Land and Maritime Rates. The Special 
Tariff Conference is instructed by Article VI of the treaty 
to “‘make arrangements to give practical effect’? to “‘ the 
principle of uniformity in the rates of customs duties levied 
at all the land and maritime frontiers of China.’? At the 
sane time, the conference ‘‘is authorized to make equitable 
adjustments in those cases in which a customs privilege to 


be abolished was granted in return for some local economic 
advantage.’’#! 





39. It is to be noted that this wording give the Conference 


wide and important power to specify how the resulting funds shall 
be used. 


ol, For an explanation of the special conditions pertaining to 

China’s land frontier tariff duties, see Willoughby, “ Foreign Rights 

nd Interests in China,” p. 152. ‘See also Willoughby, “ China at 
the Conference,” pp. 68-72. 
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Formulation of Plan for Board of Reference for Far 
Eastern Questions. A special resolution adopted by the 
Washington Conference on February 1922, provides that the 
Special Tariff Conference “* shal! formulate for the approval 
of the powers concerned a detailed plan for the constitution - 
of the Board ’’ of Reference for Far Eastern Questions. 


The full text of the resolution regarding a Board of 
Reference for Far Eastern Questions is as follows: 


‘The representatives of the powers assembled at the 
present conference at Washington, to wit: 


‘“The United States of America, Belgium, the British 
Empire, China; France, Italy, Japan, the Netherlands, and 
Portugal : 


Desiring to provide a procedure for dealing with ques- 
tions that may arise in connection with the execution of the 
provisions of Articles III and V of the treaty to be signed at 
Washington on February 1922, with reference to their 
general policy designed to stabilize conditions in the Far 
East, to safeguard the rights and interests of China, aud to 
promote intercourse between China and the other powers upon 
the basis of equality of opportunity ; 


‘“ Resolve that there shall be established in China a 
board of Reference to which any questions arising in connec- 
tion with the execution of the aforesaid Articles may be 
referred for investigation and report. 


‘“The Special Conference provided for in Article II of 
the Treaty to be signed at Washington on February 1922, 
with reference to the Chinese Customs Tariff, shall formulate 
for the approval of the powers concerned a detailed plan for 
the constitution of the Board.’’ 


Treaty Basis of Procedure Special Taritf Conference. 
From the treaty provisions quoted above’? it is obvious that 


— 


the Special Tariff Conference is instructed to proceed upon 
the basis of conditions laid down in 1902 and 1903 in treaties 
with Great Britain, the United States, and Japan. 


An examination of text of the Articles concerned will 
make it evident that the Special Tariff Conference, with the 
terms of reference which it now has, can prepare the way 
for an increase of tariff duties only toa maxium of 12% per 
cent. 


The British Treaty Text. Article VIII of the Sino-British 
(Macay) Treaty of 1902 presented a plan whereby China 
was wholly to abandon likin charges upon articles of import 
and export in exchange for the right to increase her import 
duties to a total of 1245 per cent ad valorem and her export 
duties to 744 per cent. Express provision was made, how- 
ever, that this arrangement, before becoming effective, 
should receive the approval of all the other powers entitled 
to most favored nation treatment. This approval has never 
been given except by Japan and the United States. 


The complete text of Article VIII, which is elaborate 
and involved, is given as Appendix D. 


The Japanese Treaty Text. Article I of the Supplemen- 
tary of October 8th, 1903, between Japan and China, to 
which reference has been made above, reads as follows: 


Japan agrees to surtax on tariff dutes, production, consump- 
tion, and excise taxes, when accepted by all other Powers.— 
Whereas China, with the object of reforming its fiscal 
system, proposes to levy a surtax in excess of the tariff rates 
on all goods passing through the customs houses, whether 
maritime or inland and frontier, in order to compensate in a 
measure for the loss incurred by the complete abolition of 
likin, Japan consents to pay the same surtax as is agreed 
upon between China and all the treaty powers. With regard 
to the production tax, consumption tax and excise, and the 
taxes on native opium and salt, leviable by China, Japan also 


consents to accept the same arrangements as are agreed upon 
between all the treaty powers and China. It is understood 
however that the commerce, rights and privileges of Japan 
shall not, on account of the above, be placed at any disadvan- 
tage as compared with the commerce, rights, and privileges 
of other Powers.* 


The American Treaty Text. Articles IV and V of the 
Treaty of October 8, 1903, between the United States and 


China, read as follows: 


Likin and other transit dues to be totally abolished. —’The 
Chinese Government, recognizing that the existing system 
of levying dues on goods in transit, and especially the system 
of taxation known as likin, impedes the free circulation of 
commodities to the general injury of trade, hereby under- 
takes to abandon the levy of likin and all other transit dues 
throughout the Empire and to abolish other offices, stations 
and barriers maintained for their collection and not to estab- 
lish other offices for levying dues on goods in transit. It is 
clearly understood that, after the offices, stations and barriers 
for taxing goods in transit have been abolished, no attempt 
shall be made to reestablish them in any form or under 
any pretext whatsoever. 


Surtax on tariff rates granted in compensation. — The 
government of the United States, on return, consents to allow 
a surtax, on excess of the tariff rates for the time being in 
force, to be imposed on foreign goods imported by citizens of 
the United States and on Chinese produce destined for 
export abroad or coastwise. It is clearly understood that 
in no case shall the surtax on foreign imports exceed one 
and one-half times the import duty leviable in terms of the 
final protocol signed by China and the powers on the seventh 
day of September, A.D. 1901; that the payment of the 
import duty and surtax shall secure for foreign imports, 


33. MacMurray, op. cif., p. 411. 
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whether in the hands of Chinese or foreigners, in original 
packages or otherwise, complete immunity from all other 
taxation, examination or delay; that the total amount of 
taxation, inclusive of the tariff export duty, leviable on 
native produce for export adroad shall, under no circums. 
tances, exceed seven and one-half per cent ad valorem. 


China’s right to levy taxes.—Nothing in this article is 
intended to interfere with the inherent right of China to levy 
such other taxes as are not in conflict with its provisions. 


Keeping these fundamental principles in view, the high 


contracting parties have agreed upon the following method 
of procedure. 


Likin barriers to be abolished. Native customs offices to be — 
retained in certain localities. —The Chinese government under- _ 
takes that all offices, stations and barriers of whatsoever 
kind for collecting Likin, duties, or such like dues on goods 
in transit, shall be permanently abolished on all roads, 
railways and waterways in the nineteen provinces of China, 
and the three Eastern Provinces. This provision does not 
apply to the native Customs offices at present in existence 
on the seaboard, at open ports where there are offices of the 
Imperial Maritime Customs, and on the land frontiers of 


China embracing the nineteen provinces and the three Eastern 
Provinces. 


Wherever there are offices of the Imperial Maritime 
Customs, or wherever such may be hereafter placed, native 
customs offices may also be established, as well as at any 
point either on the seaboard or land frontiers. 


Surtax on duties on foreign imports.—Tke government of 
the United States agrees that foreign goods on importation, 
in addition to the effective five per cent import duty as 
provided for in the protocol of 1991, shall pay a special 
surtax of one and one half times the amount of the said duty 
to compensate for the abolition of likin, of other transit duties 
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besides likin, and of all other taxation on foreign goods, and 
in consideration of the other reforms provided for in this 
article. 


Revision of foreigu export tariff.—The Chinese govern- 
ment may recast the foreign export tariff with specific duties, 
as far as practicable, on a scale not exceeding five per cent 
ad valorem; but existing export duties shall not be raised 
uutil at least six months’ notice has been giver. In cases 
where existing export duties are above five per cent, they 
shall be reduced to not more than that rate. 


Suriax on exports; how levied.—An additional special 
surtax of one half the export duty payable for the time being, 
in lieu of internal taxation of all kinds, may be levied at the 
place of original shipment or at tke time of export on 
goods exported either to foreign countries or coastwise. 


Certificate of origin. —Foreign goods which bear a simi- 
larity to native goods shall be furnished by the Customs 
officers, if required by the owner, With a protective certificate 
for each package, on the payment of import duty and surtax, 
to prevent the risk of any dispute in the interior. 


Junk-borne goods. Native goods brought by junks to 
open ports, if intended for local consumption, irrespective of 
the nationality of the owner of the goods shall be reported 
at the native Customs offices only, to be dealt with according 
to the fiscal regulations of the Chinese Government. 


Machine-made Goods in China:-treatment of. Machine- 
made cotton yarn and cloth manufactured in China, whether 
by foreigners at the open ports or by Chinese anywhere in 
China, shall as regards taxation be on a footing of perfect 
equality. Such goods upon payment of the taxes thereon 
shall be granted a rebate of the import duty and of two thirds 
of the import surtax paid on the cotton used in their 
manufacture, if it has been imported from abroad, and of all 
duties paid thereon if it he Chinese grown cotton, They shall 
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also be free of export duty, coast-trade duty and export 
surtax. The same principle and procedure shall be applied 
to all other products of foreign type turned out by 
machinery in China. 


Maritime Customs to oversee native customs affairs.—A 
member or members of the imperial maritime customs 
foreign staff shall be selected by the governors-general and 
governors of each of the various provinces of the Empire 
for their respective provinces, and appointed in consultation 
with the Inspector general of Imperial Maritime Customs, 
for duty in connection with native Customs affairs to have 
a general supervision of their working. 


Complaints; how investigated. Responsibility for enforce 
ment of provisions of treaty.—Cases where illegal action is 
complained of by citizens of the United States shall be 
promptly investigated by an officer of the Chinese govern- 
ment of sufficiently high rank, in conjunction with an officer 
of the United States government, and an officer of the 
Imperial Maritime Customs, each of sufficient standing ; and, 
jn the event of it being found by the investigating officers | 
that the complaint is will founded and loss has been incurred, 
due compensation shall be paid through the Imperial 
Maritime Customs. The high provincial officials shall be 
held responsible that the officer guilty of the illegal action 
shall be severely punished and removed from his post. If 
the complaint is shown to be frivolous or malicious, the 
complainant shall be held responsible for the expenses of the 
investigation. 


Edict to be published when article becomes operative.—When 
the ratifications of this Treaty shall have been exchanged by 
the High Contracting Parties hereto, and the provisions of 
this Article have been accepted by the Powers having treaties 
with China, then a date shall be agreed upon when the pro- 
visions of this Article shall take effect and an Imperial Edict 
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shall be published in due form on yellow paper and circu- 
lated throughout the Empire of, China setting forth the 
abolition of all likin taxation, duties cn goods in transit, 
offices, stations and barriers for collecting the same, and of 
all descriptions of internal taxation on foreign goods, and the 
imposition of the surtax on the import of the foreign goods 
and on the export of native goods, and the other fiscal 
changes and reforms provided for in this Article, all of which 
Shall take effect from the said date. The Edict shall state 
that the provincial high officials are responsible that any 
official disregarding the letter or the spirit of its injunction 
shall be severely punished and removed from his post. 


ARTICLE V. Tariff on American imports. Most favored 
nation treatment.—The tariff duties to be paid by citizens of 
the United States on goods imported into China shall be as 
set forth in the schedule annexed hereto and made part of 
this Treaty, subject only to such amendments and changes 
as are authorized by Article IV of the present convention or 
as may hereafter be agreed upon by the High Contracting 
Parties hereto. It is expressly agreed, however, that citizens 
of the United States shall at no time pay other or higher 
duties than those paid by the citizens or subjects of the 
most favored nation. 


Conversely, Chinese subjects shall not pay higher duties 
on their imports into the United States than those paid by 
the citizens or subjects of the most favored nation.*4 


34. MacMurry, op. cit., pp. 425, 427. 
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NOTES REGARDING THE MOST-FAVORED NATION 
CLAUSE. 


Definition. The appearance of the ‘‘ Most-Favored- 
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Nation Clause’’ in China’s treaties with all of the treaty © 
powers, / requires special preliminary attention. It is one 


of the most basic facts in China’s foreign intercourse. 


In simple terms, the Most-Favored-Nation Clause in a 


treaty between China and a foreign power entitles that power | 


to ‘‘ most-favored-nation treatment ’’; in other words, to the 


same treatment as is accorded by China to the nation which ~ 


she most highly favors. One treaty power thereby procures — 


not only the privileges and immunities which China specifi- 
cally grants to it, but also all those privileges and immunities 
granted to other powers. 


General Consequences. ‘This princip'e has been in opera- — 


tion since racy the begining of China’s treaty relations, 
and it has served ‘‘ to extend to all the treaty powers those 


special rights which, from time to time, China has been led q 
or compelled to grant to particular powers. As a matter of 


fact, however, with reference to many of the more important 
rights which foreign nations and their nationals have in 
China, China has entered into separate and several treaties 
with the different powers concerned. One important fact 


which has resulted from this is that China now finds herself — 


so circumstanced that she is unable to escape from these 
limitations upon her freedom of action except with the 
unanimous consent of all the powers to which she has seve- 
rally bound herself—a consent which experience has shown 
it is almost impossible for her to obtain. ’?2 


oe 


1. The clause, in restricted form, also appears in hese with © 


other powers. 
2. Willoughby, “ Foreign Rights and Interests in China,” p. 8. 
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Unilateral Nature of the Most-Favored-Nation Clause. It 
should be noticed that in their relationships with China, the 
Treaty Powers receive most-favored-nation treatment from 
China but do not speaking broadly, grant most-favored-nation 
treatment to her in return. In other words, the enjoyment 
of most-favored-nation treatment is unilateral. This fact, 
together with other considerations, ‘‘is the ground for the 
recent agitation against ‘unequal treaties.’ ’”} 


Limitation of Most-Favored-Nation Clause. ‘The precise 
limitations of the Most-Favored-Nation Clause are generally 
deemed to be still but inexactly determined by international 
Law. It may be said, however, that it has application 
principally to matters of navigation and commerce, and does 
not have application to political agreements. Furthermore, 
‘‘it is not intended that the clause shall operate so as to 
affect the internal policy of the state. It is not usually 
considered as comprehending special arrangements and 
reciprocity between nations, where on account of proximity 
or special circumstances, reason exists for relations which 
cannot be shared by the world at large.’’? 


Different Interpretations of Most-Favored-Nation Clause. 
Widely varying views of the operation of the Most-Favored- 
Nation Clause now exist. Furthermore, most of treaties 
with China do not contain stipulations as to the construction 
which is to be placed upon the clause. Consequently this 
divergence between the interpretations applied by the various 
nations has proved a fruitful source of wide disagreement 
between China and foreign powers. 


1, “The China Year Book,” 1925, p. 891. 


2. Hornbeck, S. K., American Journal of International Law, Vol. 
III, pp. 395, 691, 797. Quoted by Willoughby. 
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The European View. According to the European view 
of the application of the Most-Favored-Nation Clause, “‘ any 
commercial or nonpolitical privilege granted by one states 
to another state may be claimed by other states who have 
been promised most-favored-nation treatment by the ‘state 
granting the privilege.’’! Furthermore, and of greater im- 


portance, this claim may be made “‘ without regard to 


whether the state thus claiming the privilege makes or is in 


a position to return therefor a quid pro quo corresponding to 


that upon which the granting of the privilege in question 
was made.’’? 

The American View. What is known as the American 
view is opposed to the first doctrine, and holds that ‘other 
nations are not entitled to the privileges granted by the 
contracting state unless those nations furnish the same con- 
siderations or make the same reciprocal concessions which 
the contracting states had furnished or made to each other.? 


The Chinese View. The view taken by China may be 
described as the Americen interpretation plus the insistence 
that ‘if one country desires to participate in the privi- 
lege conceded to another country, it must consent to be 
bound by the conditions attached to them, and accepted by 
another.’’4 


To be more specific, China holds that if she, ‘‘for a 


consideration, grants a certain country a new privilege on 
such and such conditions, this would be of the nature of a 


special cocession for a special consideration. Should other 





1. Willoughby, W. W., “Foreign Rights and Interests in 


China,” p. 11. 
2. ZI bid. 
3. ZI bid. 


4. Circular of 1878 sent by the Chinese Foreign Office to its. 
ministers abroad. Quoted in Willoughby, “ Foreign Rights and. 


Interests in China,” p. 12. 
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countries come forward and, in virtue of the most-favored- 
nation clause, claim to participate in the new privilege, 
although China need not necessarily exact a similar consider- 
ation in return, yet it would be only just to expect that in 
enjoying the privilege they would consent to observe the 
conditions accepted by the Power to which it was originally 
granted. But, far from this being the case, there are some 
who, while demanding the privilege, refuse to be bound by 
the conditions attaching to it. ‘This is the unfair interpret- 
ation to which China objects.’’! 


APPENDIX B. 


STATEMENT BY DR. C. T. WANG 
REGARDING TARIFF AUTGNOMY. 2 


The power of taxation is a very important part of the 
sovereignty of a state, and there is no independent and 
sovereign state that can afford to have its fiscal powers 
curtailed by international conventions. China is tke only 
country in the world tkat has been deprived of the freedom 
of adopting an independent fiscal policy and fixing a tariff 
for herself, in spite of the most profuse professions by the 
powers “‘to respect the sovereignty, the independence, and 
the territorial and administrative integrity of China’’ and “‘to 
provide the fullest and most unembarrassed opportunity to 
China to develop and maintain for herself an effective and 
stable government.’’ By depriving her of an autonomous 
tariff and thus dispossessing ker of the sovereign right of 
adopting a fiscal policy for herself, none of the powers 
signatory to the Washington treaties can claim to have any 
respect tor the sovereignty, independence, and territorial and 
administrative integrity of China. By persisting in imposing 
upon her a conventional tariff of 5 per cent advalorem and 
thus depriving her of an immense portion of her legitimate 





1. J bid. (See feetnote 4, page 64.) 
2. Quoted from “The China Press.” August 29, 1925. 
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revenue, none of the powers can pretend to be providing the 
fullest and most unembarrassed opportunity to China to 
develop and maintain for herself an effective and stable 
government. Words and deeds are so far apart that it 
would be immensely difficult to reconcile them. Senator 
Hitchcock was quite right when he said in a debate in the 
Senate on March 30, 1922, in connection with the ratification 
of the Nine—Power Treaty : 


“*T thought then and I said then, and I think now, that 
it is a perfect outrage for the great nations of the world, 
while pretending to recongnize the independence of China, 
to dictate to her as to what her revenues shall be and what 
tariffs she shall levy. 


‘““T really think that we commit a most egregious act of 
insincerity when in the first article of the treaty just ratified, 
we say ©’ The Contracting Powers, other than China, agree 
to respect the sovereignty, the independence, and the territo- 
rial and administrative integrity of China and then combine 
to impose this outrage upon her. I think that is hypocrisy 
ingrafted intoatreaty. I think if we were going to do that 
thing, we ought to say that we propose to deprive China of 
that much of her independence and that much of her sovere- 
ignty and dictate to her a 5 per cent tariff. I cannot view 
it as anything else than an outrage committed by powerful 
nations in conibination.’’ 


Even Senator Underwood, who, as chairman of the 
subcommittee on tariff revision, was largely responsible for 
the drafting of the Nine—Power Treaty, admitted the 
importance of an autonomous tariff to any independent 
state. “‘I realize,” he said, ‘‘that if there is a sovereign 
power that exists in a government which is necessary to the 
life of a government, it is the power to raise revenue to 
support the government, because no government can exist 
without that power. I recognize fully that the right to 


control customs revenue in a government is a part of its 
sovereign power.’? Senator Underwood was even of the 
Opinion that China could denounce the treaty if the tariff 
arrangement contained in it did not suit her. ‘‘I stated,’’ 
he said, ‘‘ what Senators on this floor do not seem to be 
willing to concede, and that is that this is a sovereign right 
and it is in regard to a trade contract, and that China has 
the right this hour, or this day, if she wants to, to denounce 
the existing contracts and this contract, and to renew her 
entire autonomy with reference to writing these tariff rates.” 
He further stated that the Nine—Power Treaty was not one 
of those treaties that once made could not be revoked, and 
enumerated the instances in which the United States actually 
revoked treaties of such nature. 


China has certainly her rights to denounce such treaties 
which infringe upon her sovereignty in general and deprive 
her of the tariff autonomy in particular. She does not, 
however, propose to take this step without first appealing 
to the sense of justice of the friendly powers. Accordingly, 
on June 24th this year, the Chinese Government addressed a 
circular note to all the treaty powers, asking for a ‘‘ readjust- 
ment of China’s treaty relations on an equitable basis in 
satisfaction of the legitimate national aspirations of the 
Chinese people.’’ In other words, she has asked for a 
revision of the unequal treaties, which would naturally 
include the restoration of tariff autonomy to China. To the 
request, the powers have not replied as yet. In view of the 
approaching Tariff Conference, however, the demand for 
tariff autonomy has grown to be so insistent and persistent 
that it cannot be safely ignored any longer. 


The qusetion is raised in some quarters: What would 
China do with tariff autonomy? It is feared that she might 
‘raise the duties so high as to be prohibitory to international 
trade, and owing to the general demand for swelling China’s 
national revenue, She might hope to make use of the tariff 
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duties as the only source of income to pay off her numerous 
internal and external obligations. That this fear is entirely 
unwarranted can be shown by a mere reflection of the fact 
that China does not choose to play the part of an enfant 
terrible, with a powerful instrument in her hand to harm 
herself and to harm the others. An autonomous tariff is 
indeed, a might economic weapon, but none of the countries 
enjoying it would be so foolish as to use it to kiil their 
international commerce merely for the purpose of raising 
funds for their governments. While it is true that the 
customs receipts constitute a main source of revenue of any 
country, however, they are not the only source. In the 
United States, where the tariff has always been a large 
political issue and the revenue of the government consists 
chiefly of the import and export duties, the customs yielded 
in the fiscal year of 1913-1914 no more than 39 per cent of 
the total Federal income. In France, in the same fiscal 
year, customs yielded about 20 per cent of the total revenue 
only. In Great Britain in 1914 tariff duties amounted to 22 
per cent of the total revenue, On the other hand, Chinese 
customs duty in 1917 yielded only about 34 per cent of the 
total income of the Central government. China hopes to 
raise this percentage, and with the autonomous tariff given 
back to her, she can at least fix the import and export duties 
in accordance with the fluctuation of the market prices and 
the distinction between luxuries and necessities. As it is, 
fixed at the invariable rate of five per cent ad valorem, which 
cannot be altered without the unanimous consent of some 
fifteen or sixteen powers having treaty relations with China, 
the tariff regime imposed upon her for the last eighty odd 
years is antiquated, unscientific, inclastic, and in short, 
opposed to the fundamental principles of public finance. 
What China has demanded and what she continues to demand: 
now is not so much as an increase of her national revenue, 
but the right of fixing her own tariff, which is a sovereign 


right and which, as a sovereign state, she cannot afford to be 
deprived of indefinitely. The increase of her national re- 
venue is merely incidental, as it would follow the recovery 
of her autonomous tariff. 


That China would not be so unreasonable in the fixing 
of her tariff duties when she is given the freedom to do so is 
amply borne out by the schedule of the National Tariff 
promulgated on December 25, 1917, for dealing with coun- 
tries which have no treaty relations with China, or which 
have forfeited their right to the most-favored-nation treatment 
of the uniform five per cent ad valorem duty. According to 
the fourth article of the Regulations of the National Tariff 
differences are more between (1) luxuries, (2) non-neces- 
saries, (3) ordinary articles, (4) necessaries, and (5) a large 
number of articles enumerated for exemption. The Chinese 
Government proposes to tax luxuries 20 to 25 per cent; 
nonnecessaries, 1714 per cent; ordinary articles, 1245 per cent: 
and necessaries, 5 per cent. Thus the average rate is about 
11 per centonly. In making this average, there is a big as- 
sumption that the luxuries, the non-necessaries, the ordinary 
articles, the necessaries, and the exempted articles will each 
come up to one fifth of the volume of the imports, while asa 
matter of fact, ordinary experience shows that the biggest 
volume of imports consists in necessaries, which are taxed 
at 5 per cent only. The fact should be well borne in mind 
that in fixing this National Tariff, which is now applied to 
countries not enjoying the conventional duty of 5 per cent, 
China is free to make it as high as she likes. But she is not 
so foolish as to kill the goose that. lays the golden egg, and 
like all other nations in the world, she is farsighted enough 
not to kill her foreign commerce by a high tariff wall. The 
tate of National Tariff, which is likely to be the rate that 
China would adopt upon the recovery of her tariff autonomy, 
is quite reasonable—much more so when it is compared with 
the duetis imposed upon luxuries by the other countries. 


This simple instance will dispel all suspicions there are 
about the way in which China would make use of the autono- 
mous tariff when she gets it. China stands, indeed, in need 
of a much bigger revenue than she gets from the customs 
receipts now. But an increased revenue is not her object. 
It cannot be too strongly emphasized that China wants the 
restoration of her absolute tariff autonomy, for, as has beer 
pointed out at the very beginning, the power of taxation is a 
very important part of the sovereignty of a state, and as 
China is a sovereign state, she cannot and should not be 
deprived of this power any longer. 


APPENDIX C. 


TEXT OF THE TREATY BETWEEN THE NINE POWERS 
RELATING TO THE CHINESE CUSTOMS TARIFF. 


The United States of America, Belgium, the British 
Empire, China, France, Italy, Japan, the Netherlands and 
Portugal: 


With a view to increasing the revenues of the Chinese 
Government, have resolved to conclude a treaty relating to 
the revision of the Chinese customs tariff and cognate mat- 
ters, and to that end have appointed as their plenipotentiaries: 


(List follows. ) 


Who, having communicated to each other their full 
powers, found to be in good and due form, have agreed as 
follows: 


ARTICLE I 


The representatives of, the Contracting Powers having 
adopted, on the fourth day of February, 1922, in the City of 
Washington, a Resolution, which is appended as an Annex 
to this Article, with respect to the revision of Chinese 
customs duties, for the purpose of making such duties 
equivalent to an effective 5 per cent ad valorem, in accor- 
dance with existing treaties concluded by China with other 


— 71 — 


hations, the cofitracting powers hereby confirm the said 

fesolution and undertake to accept the tariff rates fixed as a 

result of such revision. ‘The said tariff rates shall become 

effective as soon as possible but not earlier than two months 
after publication thereof. 


ANNEX 


With a view to providing additional revenue to meet 
the needs of the Chinese government, the powers represented 
at this conference, namely the United States of America, 
Belgium, the British Empite, China, France, Italy, Japan, 
The Netherlands, and Portugal, agree: 


That the customs schedule of duties on imports into 
China adopted by the Tariff Revision Commission at Shang- 
hai on December 19, 1918, shall forthwith be revised so that 
the rates of duty shall be equivalent to 5 per pent effective, 
as provided for in the several commercial treaties to which 
China is a party. 


A revision commission shall meet at Shanghai, at the 
earliest’ practicable date, to effect this revision forthwith and 
on the general lines of the last revision. 


T his commission shall be composed of representatives of 
the powers above named and of representatives of any 
additional powers having governments at present recognized 
by the powers represented at the conference and who have 
treaties with China providing for a tariff on imports and 
exports not to exceed 5 per cent ad valorem and who desire 
to participate therein. 


The revisions shall proceed as rapidly as possible with a 
view to its completion within four months from the date of 
the adoption of this Resolution by the Conference on the 
Limitation of Armament and Pacific and Far Fastern Ques- 
tions. 
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The revised tariff shall become effective as soon as 
possible but not earlier than two months after its publication 
by the Revision Commission. 

The Government of the United States, as convener of 
the present Conference, is requested. forthwith to communi-~ 
cate the terms of this Resolution to the Governments of 
powers not represented at this Conference but who participated 
in the Revision of 1918, aforesaid. 


ARTICLE II. 


Immediate steps shall be taken, through a Special Con- 
ference, to prepare the way for the speedy. abolition of likin 
and for the fulfillment of the other conditions laid down in 
Article VIII of the Treaty of September 5, 1902, between 
Great Britain and China, in Articles IV and V of the Treaty 
of October 8, 1903, between the United States and China, 
and in Article I of the supplementary Treaty of October 
8, 1903, between Japan and China, with a view to levying 
the surtaxes provided for in those articles. 


The Special Conference shall be composed of representa- 
tives of the Signatory Powers, and of such other Powers as 
may desire to participate and may adhere to the present 
Treaty, in accordance with the provisions of Article VIII, 
in sufficient time to allow their representatives to take part. 
It shall meet in China within three months after the coming 
into force of the present Treaty, on a day and at a place to 
be designated by the Chinese Government. 


ARTICLE III. 


The Special Conference provided for in Article IT shall 
consider the interim provisions to be applied prior to the 
abolition of likin and the fulfillment of the other conditions 
laid down in the articles of the treaties mentioned in Article 
_ II; and it shall authorize the levying of a surtax on dutiable 
imports as from such date, for such purposes, and subject to 
such conditions as it may determine. 
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The surtax shall be at a uniform rate of 244 per cent 
ad valorem, provided, that in case of certain articles of luxury 
which, in the opinion of the Special Conference, can bear a 
greater increase without unduly impeding trade, the total 
surtax may be increased but may not exceed 5 per cent 
ad valorem. 


ARTICLE IV. 


Following the immediate revision of the customs sche- 
dule of duties on imports into China, mentioned in Article I, 
there shall be a further revision thereof to take effect at the 
expiration of four years following the completion of the 
aforesaid immediate revision, in order to ensure that the 
customs duties shall correspond to the ad valorem rates fixed 
by the Special Conference provided for in Article II. 


Following this further revision there shall be, for the 
same purpose, periodical revisions of the customs schedule 
of duties on imports into China every seven years, in lieu of 
the decennial revision authorized by existing treaties with 
China. 


In order to prevent delay, any revision made in pur- 
stance of this article shall be effected in accordance with 
rules to be prescribed by the Special Conference provided for 
in Article II, 


ARTICLE V 


In all matters relating to customs duties there shall be 
effective equality of treatment and opportunity for all the 
contracting powers. 


ARTICLE VI 


The principle of uniformity in the rates of customs 
duties levied at all the land and maritime frontiers of China 
is hereby recognized; The Special Conference provided for 
in Article II shall make arrangements to give practical effect 
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to this principle; and it is attthorized to make equitable 
adjustments in those cases in which a customs privilege to 
be abolished was granted in return for some local economic 
advantage. : 


In the meantime, any increase in the rates of customs 
duties resulting from tariff revision, or auy surtax hereafter 
imposed in pursuance of the present treaty, shall be levied 
at a uniform rate ad valorem at all land and maritime frontiers 
of China. 


ARTICLE VII 


The charge for transit passes shall be at the rate of 2%4 
per cent ad valorem until the arrangements provided for by 
Article II come into force. 


ARTICLE VIII 


Powers not signatory to the present treaty whose go- 
vernments are at present recognized by the signatory powers, 
and whose present treaties with China provide for a tariff on 
imports and exports not to exceed 5 per cent ad valorem, 
shall be invited to adhere to the present treaty. 


The government of the United States undertakes fo make 
the necessary communications for this purpose and to inform 
the government of the contracting powers of the replies 
received. Adherence by any power shall become effective 
on receipt of notice thereof by the government of the United 
states. 


ARTICLE IX 


The provisions of the present treaty shalt override all 
stipulations of treaties between China and the respective 
contracting powers which are inconsistent therewith, other 
than stipulations according most-favored-nation treatment. 
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ARTICLE X 


The present treaty shall be ratified by the contracting 
powers in accordance with their respective constitutional 
methods and shall take effect on the date of the deposit of all 
the ratifications, which shall take place at Washington as 
soon as possible, The government of the United States will 
transmit to the other contracting powers a certified copy of 
the proces-verbal of the deposit of ratifications. 


The present treaty, of which the English and French 
texts are both authentic, shall remain deposited in the 
archives of the government of the United States, and duly 
certified copies thereof shall be transmitted by that govern- 
ment to the other contracting powers. 


In faith whereof above-named plenipotentiaries have 
signed the present treaty. 


Done at the City of Washington the sixth day of Feb- 
tuary, One Thousand Nine Hundred and Twenty-two. 


APPENDIX D 


TEXT OF ARTICLE VIII OF THE TREATY OF SEPTEM- 
BER 5, 1902, BETWEEN GREAT BRITAIN & CHINA. 


PREAMBLE. ‘The Chinese Government, recognizing 
that the system of levying likin and other dues on goods at 
the place of production, in transit, and at destination, impedes 
the free circulation of commodities and injures the interests 
of trade, hereby undertake to discard completely those means 
of raising revenue with the limitations mentioned in 
Section 8. 


The British government, in return, consent to allow a 
suttax, in excess of the tariff rates for the time being in 
force to be imposed on foreign goods imported by British 
subjects and a surtex in addition to the export duty on 
Chinese prodtce destined for export abroad or coastwise. 
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It is clearly understood that, after likin barriers and 
other stations for taxing goods in transit have been removed, 
no attempt shall be made to revise them in any form or 
under any pretext whatsoever; that in no case shall the 
surtax on foreign imports exceed the equivalent of one and 
a half times the import duty leviable in terms of the final 
protocol signed by China and the powers on the seventh day 
of September, 1901; that payment of the import duty and 
surtax shall secure for foreign imports, whether in the hands 
of Chinese or non-Chinese subjects, in original packages or 
otherwise, complete immunity from all other taxation, 
examination, or delay; that the total amount of taxation 
leviable on native produce for export abroad shall, under no 
circumstances, exceed 74 per cent ad valorem. 


Keeping these fundamental principles steadily in view, 
the high contracting parties have agreed upon the following 
methods of procedure: 


Section 1. ‘The Chinese government undertake that all 
barriers of whatsoever kind, collecting likin or such like 
dues or duties, shall be permanently abolished on all roads, 
railways, and waterways in the Eighteen Provinces of China 
and the Three Eastern Provinces. ‘This provision does not 
apply to the native customhouses at present in existence on 
the seaboard or waterways, at open ports, on land routes, 
and on land frontiers of China. 


Section 2. The British Government agree that foreign 
goods on importation, in addition to the effective 5 per cent 
import duty as provided for in the Protocol of 1901, shall 
pay a special surtax equivalent to one and a half times the 
said duty to compensate for the abolition of likin, of transit 
dues in lieu of likin, and of all other taxation on foreign 
goods, and in consideration of the other reforms provided for 
n this article; but this provision shall not impair the right 
of China to tax salt, native opium, and native produce as 
provided for in sections 3, 5, 6, and 8. 


The same amount of surtax shall be levied on goods 
imported into the EKightéen Provinces of China and the Three 
Eastern Provinces across the land frontiers as on goods 
entering China by sea. 


Section 3. All native customhouses now existing, whe- 
ther at the open ports, on the seaboard, on rivers, inland 
waterways, land routes or land frontiers, as enumerated in 
the Hu Pu and Kung Pu Tse Li (Regulations of the Boards 
of Revenue and works) and Ta Ch’ing Hui Tien (Dynastic 
Institutes), may remain; a list of the same, with their 
location, shall be furnished to the British Government for 
purposes of record. 


Wherever there are Imperial Maritime Customhouses, 
or wherever such may be hereafter placed, Native Custom- 
houses may be also established; as well as at any points 
either on the seaboard or land frontiers. 


The location of Native Customhouses in the interior 
may be changed as the circumstances of trade seem to re- 
quire, but any change must be communicated to the British 
Government, so that the list may be corrected; the originally 
stated number of them shall not, however, be exceeded. 


Goods carried by junks or sailing vessels trading to or 
from open ports shall not pay lower duties than the combined 
duties and surtax on similar cargo carried by steamers. 


Native produce, when transported from one place to 
another in the interior, shall, on arrival at the first native 
customhouse after leaving the place of production, pay duty 
equivalent to the export surtax mentioned in Section 7. 


When this duty has been paid, a certificate shall be 
given which shall describe the nature of the goods, weight, 
number of packages, etc., amount of duty paid, and intended 
destination. This certificate, which shall be valid for a fixed 
period of not less than one year from the date of payment of 
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duty, shall free the goods from all taxation, examination, 
delay, or stoppage at any other native customhouses passed 
on route. 


If the goods are taken to a place not in the foreign 
settlements or concessions of an open port, for local use, they 
become there liable to the consumption tax described in 
Section 8, 


If the goods are shipped from an open port, the certifi- 
cate is to be accepted by the customhouse concerned, in lieu 
of the export surtax mentioned in Section 7. 


Junks, boats, or carts, shall not be subjected to any 
taxation beyond a small and reasonable charge, paid periodi- 
cally at a fixed annual rate. This does not exclude the right 
to levy, as at present, tonnage (chuan chao) and port dues 
(chuan liao) on junks, 


Section 4. Foreign opium duty and present likin— which 
latter will now become a surtax in lieu of likin—shall remain 
as provided for by existing treaties. 


Section 5. The British Government have no intention 
whatever of interfering with China’s right to tax native 
opium, but it is essential to declare that, in her arrangements 
for levying such taxation, China will not subject other goods 
to taxation, delay, or stoppage. 


China is free to retain at important points on the borders 
of each province—either on land or water—offices for collect- 
ing duty on native opium, where duties or contributions 
leviable shall be paid in one lump sum; which payment shall 
eover taxation of all kinds within that province. Each cake 
of opium will have a stamp affixed as evidence of payment. 
Excise officers and police may be employed in connection 
with these offices; but no barriers or other obstructions are to 
be erected, and the excise officers or police of these offices 
shall not stop or molest any other kind of goods, or collect 
taxes thereon, 
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_ A list of these offices shall be drawn up and communi- 
eated to the British Government for record, 


Section 6. Likin on salt is hereby abolished and the 
amount of said likin and of other taxes and contributions 
shall be added to the salt duty, which shall be collected at 
place of production or at first station after entering the 
province where it is to be consumed. 


The Chinese Government shall be at liberty to establish 
salt reporting offices at which boats conveying salt which is 
being moved under salt passes or certificates may be required 
to stop for purposes of examination and to have their 
certificates vised, but at such offices no likin or transit taxa- 
tion shall be levied and no barriers or obstructions of any 
kind shall be erected. 


Section 7. The Chinese Government may recast the 
Export Tariff with specific duties as far as practicable, on a 
scale not exceeding 5 per cent ad valorem; but existing 
export duties shall not be raised until at least six months’ 
notice has been given. 


In cases where existing export duties are aboye 5 per 
cent they shall be reduced to not more than that rate. 


An additional special surtax of one half the export duty 
payable for the time being, in lieu of internal taxation and 
likin, may be levied at time of export on goods exported 
either to foreign countries or coastwise. 


In the case of silk, whether hand or filature reeled, the 
total export duty shall not exceed a specific rate equivalent, 
to not more than 5 per cent ad valorem. Half of this specific 
duty may be levied at the first native customhouse in the 
interior which the silk may pass and in such case a certificate 
shall be given as provided for in Section 3, and will be 
accepted by the customhouse concerned at place of export 


in lieu of half the export duty. Cocoons passing native 
customhouses shall be liable to no taxation whatever. Silk 
not exported but consumed in China is liable to the Con- 
sumption Tax mentioned and under conditions mentioned in 
Section 8. 


Section 8. The abolition of the likin system in China 
and the abandonment of all other kinds of internal taxation 
on foreign imports and on exports will diminish the revenue 
materially. The surtax on foreign imports and exports and 
on coastwise exports is intended to compensate in a measure 
for this loss of revenue, but there remains the loss of likin 
revenue on internal trade to be met, and it is therefore 
agreed that the Chinese Government are at liberty to impose 
a Consumption Tax on articles of Chinese origin not intended 
for export. 


This tax shall be levied only at places of consumption 
and not on goods while in transit, and the Chinese govern- 
ment solemnly undertake that the arrangements which they 
may make for its collection shall in no way interfere with 
foreign goods or with native goods for export. The fact of 
goods being of toreign origin shall of itself free them from 
all taxation, delay, or stoppage, after having passed the 
customhouse. 


Foreign goods which bear a similarity to native goods 
shall be furnished by the customhouse, if required by the 
owner, with a protective certificate for each package, on 
payment of import duty and surtax, to prevent the risk of 
any disprute in the interion. 


Native goods brought by junks to open ports, if intended 
for local consumption—irrespective of the nationality of 
the owner of the goods-—shall be reported at the Native 
Custom House only, where the Consumption Tax may he 
levied. 
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China is at liberty to fix the amount of this (Consump- 
tion) tax, which may vary according to the nature of the 
merchandise concerned, that is to say, according as the 
articles are necessaries of life or luxuries: but it shall be 
levied at a uniform rate on goods of the same description, no 
matter whether carried by junk, sailing vessel, or steamer. 
As mentioned in Section 3, the Consumption Tax is not to 
be levied within foreign settlements or concessions. 


Sec. 9. An excise equivalent to double the import duty 
as laid down in the Protocol of 1901 is to be charged on 
all machine-made yarn and cloth manufactured in China, 
whether by foreigners at the Open Ports or by Chinese 
anywhere in China. 

A rebate of the import duty and two thirds of the 
Import Surtax is to be given raw cotton imported from 
foreign countries, and of all duties, including Consumption 
Tax, paid on Chinese raw cotton used in mills in China. 


Chinese machine-made yarn or cloth having paid excise 
is to be free from Export Duty, Export Surtax, Coast-Trade 
Duty, and Consumption Tax. ‘This excise is to be collected 
through the Imperial Maritime Customs. 

The same principle and procedure are to be applied to 
all other products of foreign type turned out by machinery, 
or establishments whether by foreigners at the open ports 
or by Chinese anywhere in China. 

This stipulation is not to apply to the out-turn of the 
Hanyang and Ta Yeh Iron Works in Hupeh and other 
similar existing Government works at’ present exempt from 
taxation ; or to that of Arsenals, Government, Dockyards, 
that nature for Government purposes which may hereafter 
be erected. 

Sec. 10. A member or members of the Imperiai 
Maritime Customs Foreign Staff shall be selected by each 
of the Governors-General and Governors, and appointed in 
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consultation with the Inspector General of Imperial Maritime 
Customs to each province for duty in connection with Native 
Customs Affairs, Consumption Tax, Salt and Native Opium 
Taxes. ‘These officers shall exercise an efficient supervision 
of the working of these departments, and in the event of their 
reporting any case of abuse, illegal exaction, obstruction to 
the movement of goods, or other cause of complaint, the 
Governor-General or Governor will take immediate steps to 
put an end to same. 


Sec. 11. Cases where illegal action as described in this 
Article is complained of shall be promptly investigated by 
an officer of the Chinese Government of sufficiently high 

' rank, in conjunction with a British officer of the Imperial 


Maritime Customs, each of sufficient standing; and in the 


event of its being found by a majority of the investigating 
officers that the complaint is well founded and loss has 
been incurred, due compensation is to be at once paid from the 
Surtax funds, through the Imperial Maritime Customs at the 
nearest open patt. The High Provincial Officials are to be 
heid responsible that the officer guilty of the illegal action 
shall be severely punished and removed from his post. 


If the complaint turns out to be without foundation 


complainant shall be held responsible for the expenses of the 
investigation. ; 


His Britannic Majesty’s Minister will have the right to 
demand investigation where from the evidence before him 


he is satisfied that illegal exactions or obstructions have 
occurred, 


Sec. 12. The Chinese Government agree to open to 


foreign trade by the Treaties of Nanking and Tientsin, the 
following places, namely :— 


Changsha in Hunan; 
Wanhsien in Szechwan ; 
Neganking in Anhwei; 
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Waichow (Huichow) in Kwangtung ; and 
Kongmoon (Chiangmen) in Kwengtung. 


Foreigners residing in these open ports are to observe 
the Municipal and police regulations on the same footing as 
Chinese residents, and they are not to be entitled to establish 
Municipalities and police of their own within the limits 
of these treaty ports except with the consent of the Chinese 
authorities. 


If this Article does not come into operation the right to 
demand under it the opening of these ports, with the 
exception of Kongmoon, which is provided for in Article 
X, shall lapse. 


Sec. 13. Subject to the provisions of Section 14, the 
arrangements provided for in this Article are to come int» 
force on the first of January, 1904. 


By that date all likin barriers should be removed and 
officials employed in the collection of and dues prohibited 
by this Article shall be removed from their posts. 


Sec. 14. The condition on which the Chinese Govern- 
ment enters into the present engagement is that all powers 
entitled to most-favored-nation treatment in China enter int) 
the same engagements as Great Britain with regard to the 
payment of surtaxes and other obligations imposed by this 
Article on His Britannic Majesty’s Government and subjects. 


| The conditions on which His Britannic Majesty’s 
Government enters into the present engagement are: 


(1) That the powers who are now or who may 
hereafter become entitled to most-favored-nation treatment in 
China enter inio the same engagements ; 


(2) And that their assent is neither directly nor 
indirectly made dependent on the granting by China of any 
political concession, or of any exclusive commercial 
concession, 
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Sec. 15. Should the powers entitled to most-favored- 
nation treatment by China have failed to agree to enter into 
the engagements undertaken by Great Britain under this 
Article by. the first of January, 1904, then the provisions 
of the Article shall only come into force when all the powers 
have signified their acceptance of these engagements. 


Sec. 16: When the abolition of likin and other forms 
of internal taxation on goods provided for in this Article has 
been decided upon and sanctioned, an Imperial Edict shall be 
published in due form on yellow paper and circulated, 
setting forth th: abolition of all likin taxation, likin barriers 
and all descriptions of internal taxation on goods, except as 
provided for in this Article. 


The Edict shall state that the Provincial High Officials 
are tesponsible that any official disregarding the letter or 
spirit of its injunction shall be severely punished and 
removed from his post. ! 


APPENDIX E. 
EXTRATERRITORIALITY & ITS’ GRADUAL 
RELINQUISHMENT 
By Dr. Jacozn GouLD SCHURMAN 
AMERICAN MINISTER TO CHINA ? 
*An address delivered before the Anglo-American Association, 
Peking, January 20, 1925. 


There are three ways and only three ways of dealing 
with the subject of extraterritoriality in China. 


In the first place the present system may be continued. 
This plan which is universally opposed by the Chinese is 
very generally favored by old-time foreigners, especially 
business men, in the treaty ports. ‘The difference of view 
between them and the Chinese people on this subject is 





1. MacMurray, op. cit, pp. 345-350, 


not due merely to the self-interest of foreigners but arises. 
naturally from the peculiarity of their experience. Living 
in concessions and settlements which they absolutely control, 
even though there may be thousands or hundred of thousands 
of Chinese in their midst, they see no more reason for 
surrendering the judicial functions of government than its 
administrative or police functions. The concessions or 
settlement is a kind of imperium in imperio; and to take away 
from consuls and other appropriate officials judicial jurisdic- 
tion over their nationals would in their estimation breakup 
the integrity of the system under which they have lived 
and prospered. ‘That the people of China, owing to the 
awakening in these later years of a national consciousness 
should resent consular jurisdiction as an infringement of 
their national sovereignty is a circumstance of which the 
foreigner in the treaty port has little or no experience. 
Whenever it is brought home to him he treats it as a problem 
for that entity known as the Diplomatic Body, which he 
alternately regards as impotent or omnipotent, to adjust with 
the Chinese government in Peking. ‘The great majority 
of foreign business men in the treaty ports have no idea how 
sensitive Chinese have become on this subject. Only the 
small number of them whose business ramifies throughout 
the interior of China are brought by experience into actual 
contact with the growing sentiment of nationality among the 
Chinese people. ‘This is why foreigners in the Treaty Ports 
are So conservative whenever any revision of the treaties is 
proposed which involves a fuller recognition of Chinese 
sovereignty. On the other hand, missionaries, who live in 
the interior, certainly American missionaries, in spite of 
many miscarriages of justice which take place under their 
very eyes, generally sympathize with the aspiration of the 
Chinese people, which seems to them a perfectly natural 
one, for the recovery of full judicial sovereignty within their 
own territories, But, as I have said, the conservative. 
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tradition of the treaty ports is averse to modifying the 


present system of extraterritoriality and indeed deprecates 
all discussion of it. It is an extreme position and with the 
lapse of time will in my opinion become more and more 
untenable. 


CHINESE NATIONALISM 


Sentiments and ideas rule the world. Contact with the 
western nations has stimulated and quickened in China the 
nascent sentiment of nationality. We must not, therefore, 
be surprised that the Chinese people are beginning to claim 
what all other nations in the world demand—the right to 
manage their own affairs. 


THE POLICY OF REVOLUTION 


A number, though a very small number, of Chinese 
already advocate a revolutionary program for the recovery 
of the sovereign rights of China, Inspired and instructed 
by Mr. Karakhan, the Soviet representative in Peking, they 
are denouncing the so called ‘‘unequal treaties’? and raising 
the cry that they shall be summarily cancelled and terminated 
by the Chinese government. The program of this group 
was formulated by Mr. Karakhan in his speech of November 
7, 1924, as furnished by Rosta and published in the Peking 
newspapers of November 9. Mr. Karakhan said: ‘“‘I was 
glad when I saw this morning the statement of the Chinese 
minister of foreign affairs who spoke quite naturally in 
careful terms—of the revision of teaties with foreign powers 
as being in the order of the day. Now, as I am not the 


foreign minister of the Republic of China, I may be permitted 
to say more definitely that those treaties should not only be 


revised; they ought to be torn asunder, abolished, because 
they strangle China and because China cannot live under 
them.’’ 


I need not say that the program just outlined is revolu- 
tioaary. It may perhaps be regarded as the inauguration in- 
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the East of that plan of world revolution with which Soviet 
propaganda has failed to make any beadway in the West. 
The execution of the plan, however, would be at the expense 
of China. And to her the result would be most serious. 
For China would of necessity alienate all the treaty powers if 
she accepted this advice to flout them and tear to pieces her 
solemn engagements with them, And- she would rend 
hérself out of the family of nations, membership in which 
depends upon good faith and respect for international agree- 
ments. 


THE POLICY OF EVOLUTION & COOPERATION 


I have outlined two methods that have been proposed 
for dealing with the problem of extraterritoriality. The 
first, that of continuing the present system without change, 
would involve the disappointment and embitterment of the 
Chinese people by the treaty powers. The second, the 
policy of repudiation, would involve the alienation and 
estrangement of the treaty powers by China. Policies which 
issue in stich disastrous results can yield no commensurate 
good to either Chinese or foreigners. 


I hasten, therefore, to point out a more excellent way. 
It is not reactionary like the first but progressive. It is not 
revolutionary like the second but evolutionary. It tends to 
promote not distrust and hatred but confidence and good will 
and friendship. It involves not single-handed and arbitrary 
action on the part either of China or of the Treaty Powers 
but the cooperation of both and the conciliation of each and 
only such a modicum of compromise as wise and practical 
negotiators dealing with great and conflicting interests are 
always ready to make. 


The basis of this progressive program of cooperation 
and good will between China and the treaty power was laid 
in the treaty between Great Britain and China in 1902 and 
in the treaties between the United States and China and 
Japan and China in 1903. Under the terms of these treaties 
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each of these foreign nations agreed to give every assistance 
to the work of judicial reform in China and each further 

declared that ‘‘she will also be prepared to relinquish her 

extraterritorial rights when she is satisfied that the state of 

the Chinese laws, the arrangement for their administration, 

and other considerations warrant her in so doing.’ 


Unhappily the situation of the Chinese government in 
the years immediately following the ratification of these 
treaties prevented the taking of any action along the lines of 
progress which they marked out. Then followed the great 
European War during which the world was convulsed by 
force and the hand of diplomacy paralyzed. But in the 
Autumn of 1921 there convened at Washington a Conference 
on the Limitation of Armamext and Pacific and Far Eastern 
Questions in which the affairs of China were once more 
brought into the foreground. Some of the treaties and 
resolutions adopted by that conference in relation to China 
have already gone into effect. One or two still await the 
ratification of some of the powers. Buta resolution regarding 
extraterritoriality in China, which was passed at the con- 
ference, took effect at once. The postponement of action 
under the terms of that resolution was in the first instance 
due to the formal request of the Chinese government. And 
with Civil War in 1922, the absence of a President in 1923, 
and again Civil War in 1924 and 1925 the years have certainly 
been unpropitious for action, Inder arma silent leges. But the 
resolution stands and action may be taken under it at any 
time agreed upon between China and the powers represented 
at the Washington Conterence. 


INTERNATIONAL COMMISSION ON 
EXTRATERRITORIALITY 


The primary business and official duty of the commission 
provided for by the conference will be first of all to ascertain 
and appreciate the facts in regard to the laws and the judicial. 


<a 39. os 


System and the methods of judicial administration of China. 

It will also be the duty of the commission to inquire into the 
present practice of extraterritorial jurisdictionin China. The 
commission has no power except that of reporting and making 
recommendations to their Governments, But the commission 
is instructed to regard not only the present and the past but 
also the future. The goal whether immediate or not is 
clearly indicated to be the relinquishment by the several 
power of their respective rights of extraterritoriality ; and 
this may be done “ gradually or otherwise’’. But it cannot 
be done until the laws, the judicial tribunals and the actual 
judicial administration in China warrant such a change. 
The commission therefore is also instructed to make recom- 
mendations as to the best means of furthering the efforts of 
the Chinese government to effect such legislation, judicial 
reforms, and improvements in the actual practice of the 
administration of justice as would justify the Powers in 
modifying or relinquishing their present rights of extraterri- 
toriality. 


It would be folly to expect that this commission would 
recommend the immediate and universal abolition of extra- 
territoriality. Nobody who has any experience in practical 
affairs, nobody who is not utterly in statesmanship, would 
ever dream of such a course. There are two fundamental 
and controlling considerations which every sensible man will 
keep in view in the discussion of this question. The first 
is that foreigners in China must continue to be assured of 
justice as measured by Western standards. ‘The second is 
that with every step in the abandonment of extraterritorial 
jurisdiction, with the surrender of each successive element of 
it, a just, practical and effective substitute must be found to 
take the piace and discharge the functions of each factor 
elminated. If extraterritoriality is to be abolished there must 
be developed a Chinese judicial system and practice which 
will assure to the foreigner clean and evenhanded justice. 
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You may ask me how the gradual abolition of extrater- 
titoriality is possible or how even a beginning can be made. 
That is a fair question, which, though I am not a lawyer, I 
shall nevertheless attempt to answer. On this occasion and 
at this hour you will, however, expect only the baldest and 
the briefest indication of my views. 

ABOLITION OF EXTRATERRITORIALITY—TWO STEPS: 


Extraterritorial jurisdiction means essentially that fo- 
reigners are subject only to their own laws and when they 


are accused of wrong-doing are tried by their own appropriate - 


officials,—consuls or judges as the case may be ‘The na- 
tionals of the countries enjoying extraterritorial rights in 
China are thus withdrawn completely from Chinese juris- 
diction. 

It results from this basic fact that there are as many 
different systems of law and different courts as there are 
consuls in the treaty ports of China. It often happens, 
therefore, that different decisions are rendered by these 
tribunals on an identical set of facts and circumstances. 
And worse even than this, persons of different nationalities 


charged with participating in the same crime may be declared © 


innocent in one consular court and guilty in another. 
MR. WOGDHEAD’S SUGGESTION 


Now there seems to be a simple way of preventing this 
miscarriage of justice and clearing up this judicial confusion 
while conserving the rights of all parties concerned. ‘The 
remedy was suggested in 1919 by Mr. Woodhead, the 
Editor of the Peking and Tientsin Times. It is that so long 
as there are foreign courts in China they shall at least ail 
adminster the same law—the law of the new Chinese codes. 
It would of course be necessary that these codes should have 


been examined and, with or without amendment, adopted by 
the treaty powers. ‘This might be one of the duties of the. 
commission provided for by the Washington Conference to: 


investigate the subject of extraterritoriality. | 
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This plan, should foreign jurists find it as good and 
feasible as it appears to me, would, if put into effect, con- 
stitute a most hopeful and helpful step in the gradual process 
of the relinquishment of extraterritoriality by the treaty 
powers. Its adoption would stimulate and encourage the 
Chinese in the preparation of legal codes,—a field in which 
they have already done a great deal of scholarly work. It 
would also benefit the foreigner by doing away with the 
diversity, and inadequacy of the laws now applied by the 
consular courts of the various treaty States. No longer 
would his rights as a plaintiff depend upon the laws of the 
defendant’s nationality. If as a defendant he could no 
longer appeal to the laws of his own couotry he would enjoy 
the protection of modern Chinese laws which his own 
government had approved. But while the foreigner in China 
would, when the Chinese codes were put into effect, live 
under the laws of China, these would, so.far as this plan 
goes, still be administered by his own judicial officers. 


THE THIRD STEP 


I have suggested two steps in the gradual abolition of 
extraterritoriality. One is the completion by the Chinese of 
the work they have already happily begun of framing and 
perfecting modern ccdes of law; the other is the examination 
by foreign experts of these codes and their adoption, after 
appropriate amendments, by the treaty powers as the law to 
be administered by their judicial tribunals in the treaty ports. 
I now proceed to mention a third step which would also call 
for co-operation between China and the treaty powers. 


Important as the written law is in the administration of - 
justice there is, in the opinion of western nations, something - 
that is still more important and vital, something absolutely 
essential to the protection and safety of every person, 
whether safety of every person, citizen or foreigner, who is- 
embraced within the jurisdiction of the law. I need not say- 
to this audience that I mean that the law shall in practice be. 


tightly interpreted and applied by the judge and that the 
judge’s decisions shall be promptly and properly executed. 
This is the point at which foreigners object to giving up the 
protection of their own laws and tribunals in China. ‘They 
are apprehensive that Chinese judges, even if learned, expe- 
rienced and conscientious, would be subject to political or 
executive interference or control. ‘Those of us who believe 
that the abolition of the extraterritorial system is a highly 
desirable end from the standpoint of the foreigner as well as 
from that of the Chinese must face this crucial fact and find 
some ineans of overcoming the actual difficulty. 


FOREIGN JUDGES AS CHINESE OFFICIALS 


This difficulty is fully recognized by Professor Wil- 
loughby in his learned work on ‘“‘Foreign Rights and 
Interests in China ’’—a work animated throughout with deep 
and genuine sympathy with the Chinese. Professor Wil- 
loughby frankly expresses the opinion that ‘‘it is doubtful 
whether, without foreign aid, the Chinese will be able to 
create a judicial organization that will actually function so 
as to satisfy western requirements’’. In this opinion, I 
entirely concur. The third step in the gradual process of 
the abolition of extraterritoriality, like the two preceding 
steps, involves cooperation between China and the foreign 
powers. 


What form shall this cooperation assume? ‘That ques- 
tion answers itself when we consider the nature of the service 
demanded. China is introducing codes of western law and 
procedure; these things are new to the Chinese, they need 
therefore the assistance of western experts who are familiar 
with them—whoe not only are learned in the law and 
experienced in its administration, but who also embody the 
judicial spirit and habit of mind, which in the western world 
is regarded as the vital essence of the system. Under this. 
plan tribunals would be created to be presided over by two 
or more judges of whom one at least should be a foreigner 
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with the qualifications I have described; and tribunals thus 
organized would, if this plan of cooperation is to be put into 
effect, be permitted by the powers to try cases in which 
foreigners are parties either as defendants or piaintiffs. I do 
not favor the suggestion of Professor Willoughby that the 
appointment of foreign judges should be upon the nomination 
or with the approval of the treaty powers. I would leave 
the selection to the untrameled discretion of the Chinese. 
The courts would then be Chinese courts and the judges 
without qualification Chinese officials. Some provision 
could be made for appeal to a suitably constituted superior 
tribunal in those cases in which the judgments of the 
court were not approved by the foreign judge. As soon 
as this modern system of laws and tribunals and practical 
judicial administration had been put into successful operation 
- and had established itself by the character of its results, the 
participation of the foreign judges might be lessened and 
ultimately withdrawn. ‘This would be the last step in the 
gradual process of the abolition of extraterritoriality. 


GEOGRAPHICAL PROGRESSION 


It is not essential that the relinquishment of extraterrit- 
orial jurisdiction should take place in all parts of the 
Republic of China at the same time. On the contrary, as 
the scheme involves a progressive development in respect of 
laws and tribunals, it would be natural also to expect a 
gradual extension of the territory to which they should be 
appiled. ‘The obvious places to start with are the areas 
within which large numbers of foreigners reside—places like 
Shanghai, Tientsin, Hankow, Canton, Mukden and Harbin. 
Here, if anywhere, the change is needed. Here, too, by 
reason of the close contact between Chinese and the life 
of the west the conditions are most favorable for the success 
ofthe new experiment. It is quite possible, therefore, that 
the international commission on Extraterritoriality may 
reach the conclusion that the transfer of jurisdiction over the 
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nationals of the treaty powers to Chinese tribunals should 
begin with the zones most populously occupied by foreigners 
and by ascheme of geographical progression gradually extend 
to all areas open to foreign trade and residence or to foreign 
missionary enterprise, of even to the utmost bounds of the 
territory of the Chinese Republic. 


THE PLAN A FEASIBLE ONE 


You have asked me how extraterritoriality might be 
gradually abolished and I have indicated to you a programme. 
As I have already said, I am not a lawyer, and learned and 
experienced jurists may take exception to some of the 
suggestions I have laid before you. They may complain 
that laymen rush in where jurists fear to tread. But I 
am less concerned with the soundness of all the details of 


this programme than with the demonstration of the practi- - 


cability of the plan as a whole. I am myself profoundly 
convinced, and I have failed in my endeavor if I have not 
convinced you, that the gradual abolition of extraterritoriality 
is an undertaking that is feasible if there be reasonable 
cooperation between China and the treaty powers, and that 
it can be accomplished in a way that is beneficial both to 
foreigners and to Chinese. 


CHINA AND THE TREATY POWERS 


Since I first saw China 25 years have now elapsed. Ins 
credible changes have in the interval occurred not only in 
the world as a whole but in China in particular. And no 
change is more remarkable or encouraging than that which 
has taken place in the attitude of the treaty powers towards 
this great and wonderful nation. Twenty-five years ago 
the talk and belief in the early partition of China and the 
establishment of corresponding spheres of foreign influence 
was universal. Today it is everywhere recognized that ithe 
national life of China is inviolate, that her independence 
must be scrupulously respected and her sovereignty streng- 
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thened and perfected. There has never been a time in the 
history of foreign intercourse with China when the treaty 
powers felt so mttch sympathy with the national aspirations 
of the Chinese or were so ready to cooperate with them for 
the realization of their national ideals. 


WHAT CHINA MUST DO 


But, however well disposed foreign nations may be, 
there is one thing which it is impossible for them to do. 
They cannot establish in China these governmental conditions 
without which it is absolutely impossible for the treaty 
powers to relinquish extraterritoriality. The first step of all, 
the step on which every other depends, is the establishment 
by the Chinese people of a government capable of maintain- 
ing peace and order and suppressing perpetual civil strife, 
_ able and willing to perform its international obligations, with 
an authority recognized and obeyed by Chinese citizens 
generally and with a jurisdiction approximately co-extensive 
with the boundaries of China. Given a Chinese government 
fairly comparable, not with the best; mot even with the 
average, but with any tolerable Government in Europe and 
America, and, in my opinion, it could name the date both 
for the abolition of extraterritoriality and the recovery of 
tariff autonomy. 


HAPPY NEW YEAR TO CHINA 


I am confident that I may, without presumption, express 
for you, gentlemen, and indeed for all foreigners, the ardent 
wish that the Chinese New Year, which is now dawning, 
may witness the establishment of such a government for 
China—a government bringing in its train the consummation 
of the best hopes and aspirations of the Chinese people. 








open 
7 

~ 
— 


Me 
+ 
* 

‘ 


“ay 











iar 

an" a iy A 

Pa, re a Huet ; f 
‘ ; " ? 





University of British Columbia Library 


DATE DUE 

















FORM No. 310 


UNIVERSITY OF B.C. LIBRARY 


UNL AN 


el ne ares 

II. university of 
Belen 

| columbia 





 aheh nd 


raya 
Seaton anata 
mete ~ Te ddh eed ne Le 


ui 





